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LONGORIA & GOLDSTINE ASSOCIATES 

Certified Reporters 
176 West Adams Street 

Suite 2232 
Chicago, Illinois 60603 

^ USI;l>AKI.CORDSCIiNn:KI(l.(',ION<; ^ 

July 14, 1990 

518512 

Re: United States of America 
V . 

Midwest Solvent Recovery, Inc., et al. 

Civil Action No. H-79-556 

Gentlemen: 

Please note that the deposition transcript of July 
11, 1990 of Richard E. Boice has been transcribed out of 
chronological sequence at the request of counsel. The 
page numbering (lower righthand corner) is meant only to 
be temporary for convenient use of counsel and should be 
changed when the prior sessions of the Boice deposition 
are completed. 

If there are any questions, please call my office. 

Sincerely yours. 

Longoria & Goldstine Associates 
by: 

end . Arnold N. Goldstine 
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Anslsrant Reqicnnl Counsel 
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Office of Regional Counsel 
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ChicagOf Tlllnols 50504 

appeared on behalf of Plaintlffi 
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Cromer, Raqlesfleld & Mahor, P. A. 
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1 »?TC»^ARn nnic, 

3 havinq been previously diilv Hwcrrif 

3 was exatninea md testified further xis follows; 

4 PIPPCT PXAMIVATTdM 

f; (C0NTI*IT7F;n) 

T>y Mq. PTvpn. 

7 o, ^ack on the record# please. 

.3 T would remind the witness that he is 

h still under oath, 

10 This is the continuinq deposition of 

11 Pichard Hoice# which defendant Standard T 

12 • Chemical Company io takinq pursuant to its own 

13 notices of deposltionr oriqlnally served 

14 *3ov ember 26, 19R9, 

15 For the record, T understand that "'r. 

16 Tenenbaum was forced to sit on a runway for an 

17 hour after landing in Chicago. They wouldn't 

la let him out of the plane. Tt is now a little 

19 bit after 11s00 o'clock. 

20 MR, TFNPNBAriM! So we are half an hour 

21 later than expected. 

22 MR. PINCH* Yes. 

23 o, Mr. Poice, when we were last together 

24 T asked you a series of questions relating 

11 
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1 among other rhinqn to the bases upon which vou 

2 formed an impression of bad faith by 

^ Individuals connected with the defense of this 

4 cine, 

T Po vou recall that? 

A. 

"T o. Okay. 

n And T asked you a question 

specifically on one of those basesp which was 

10 the elimination of certain data. 

11 Do you recall that? 

12 A, Ves. 

13 o. Okay. 

14 Vou also testified that one of the 

15 bases for your impression of bad faith was a 

16 change or changes made In risk assessment data. 

17 Do you recall that? 

IR A. Yes. 

19 0. Okay. 

20 Could you tell me what changes in risk 

21 assessment data you were alluding to? 

22 MR. TFNENnAiTM: Again, This is subject to 

23 the same objections that I made at the last 

24 session of the deposition. 

12 
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1 T am not qolnn to inatruct you not to 

2 . answefr but this whole line is subiect to ny 

3 objections to the extent that this nay seek 

4 discovery on record-review issues, 

5 Put, you may answer subject to those 

obiections. 

7 A, Youmeantheriskassessment 

!3 assumptions don't you, rather than risk 

9 asse.ssment data? 

10 PY MR, PINCHi 

11 0, All riqht. Risk assessment 

12 assumptions. 

13 A, Okay. 

14 First of all, rhey assumed as an 

15 exposure point for the dcinkinq water an 

16 off-site well which is named n-30, T an prettv 

17 sure It was D-30, that happened to be a 

18 relatively clean well. And it didn't — 

19 In fact, uslnq the assumptions or the 

20 arguments of PRM itself, there is no sinking 

?.l plume, and it is likely that n-30 would not 

22 have been affected by the site's, the Midco 

23 operations. And that the second is they didn't 

24 , assume any exposures to the soils on site. 

13 
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1 0. So your ImpreBslon of bad faith «fl to 

the risk assess'^ent assumptions involved 

1 perforraancfi by PR"y is that correct? 

4 The impression is based on all the 

5 information and all the submittals thev 

f? submitted and tho conversations that took 

7 place, not iust the risk assessment itself, 

n 0, You say they, who do vou mean by 

n thev? 

10 h, hof*. 

11 0. FPM? 

12 A. Yes. 

13 0, Ho you mean anybody else? 

14 A, Wo, Performance of PPM, 

15 P", Wow, when did PPM first reveal to you 

16 that any of their risk assessment assumptions 

17 involved D-30? 

in A. That would have been when they 

10 submitted the second draft report, 

20 Q, And this is the second draft to which 

21 you testified when we were last tooether? 

22 A. Yes. 

23 0. The first time you had any contact 

24 with FPM in this case was when you received 

14 
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1 that aeconi draft? 

2 A. Yes. 

•? 0, At what point did you forn the 

4 iupcjission of bad faith based on the inclusion 

of n-m in the risk asncBsment assumptions? 

n A, T have already answered that question. 

T O, T don *t th1nk you have. This Is the 

n first time I have asked you specifically about 

h P-30. 

10 A, I already told you that my impression 

11 was based on all the information, all the nemos 

12 and submittals from FRM, and not on 

13 specifically on the risk assessment assumptions 

cnly, 

1*5 o. At what point did you form the 

16 impression of bad faith to which you testified 

17 as to risk assessment assumptions made by TRM? 

Ifl A, I hove already answered that question, 

I?) Q, T don't think you have, 

20 MR. TEMRNRATJH: I am qoing to have to 

21 object to this sort of argulnq with the 

22 witness. 

23 I think the witness answered your 

24 question as to the timinq. You are trying to 

l? 
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1 splice It down In a wav that the witneee said 

2 la not the way that he did it, 

3 Mh. FIMCH! First of all, the ivltness has 

4 not testified that It cannot be anllced down 

5 that way, althouqh that may bo true, 

<) And, secondly, if this is an 

7 asked-and-answered objection, counsel can make 

1 it. I'm not askino questions twice, at least. I 

0 don't intend to. nut, T do expect the witness 

in to answer the questions absent an instruction 

11 to the contrary. 

12 Mh. TPNFNnATTHj Hell, all right. I am just 

13 putting ray objections on the record, 

14 I don't believe that -- I guess at 

15 this point it might be asked and answered, but 

15 that wasn't the original basis for my 

17 objection. 

13 The original basis was that it assumes 

19 facts not in evidence. And also you are being 

20 arqunontative with the witness. 

21 MR. PINCR: T am not trying to be 

22 argumentative. T would appreciate it if the 

23 witness would answer the questions and not 

24 argue with me. 

15 
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1 Mn, TENRNHAnn; r think he is telllnq 

7 you — I think what he is trvlnq to tell you in 

1 that there is a pretnise or Facts In your 

4 question, that he doesn't necessarily aoroe 

with you. 

If you want to probe that, no ahead, 

7 '>Y fP, PTNCP: 

n 0, Let Ttie approach it this way, Mr. 

Polce. 

in When you first received the second 

11 draft it RX report, did you notice at that time 

12 that RPM had supposedly based Itn risk 

13 assessment assumptions In part on D-30? 

14 A, I think I already told you that at the 

15 last session, that my Impression of that 

IR followed review of their first draft of the 

17 remedial Investigation — the second draft 

IR remedial Investigation report. 

19 0. I don't think that that answers my 

20 question, 

21 VTould the reporter please read it back 

22 to the witness, 

23 (The record was read.) 

24 A. I think it is obvious that I would 

17 
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I have had to read the report before T realiTied 

7 that. 

3 o. And so vou realised It after you read 

4 the report? 

5 A.' Yes. 

'^^hen did you read the report* shortlv 

7 after vou recetve<l it* sotpe period of time 

h after you reoolved it, do you recall? 

0 A, *7o, t don't recall. 

10 o. Can vou make a fair eatimatc of how 

11 lonp it took you to read the report after you 

1 2 received it? 

13 fin. 7PMF^7nA^W: Do you want him to 

14 speculate? 

15 Mn, FTrcut Mo, r don't want him to 

16 speculate. I want to know whether he can make 

17 a fair estimate. 

13 MR. TENFMDAOM: He la askinq vou only based 

iq on your recollection, your memory. Whatever 

20 you remember, tell him. 

21 A. I think I read it over a day or two 

72 after I qot it. 

23 qy MR. PIMCHt 

24 O, Okay. 

1 3 
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Did you notice at the time you read it 

over that had made a risk asaessnent 

assumption based on D-in? 

A, T don't remember. 

0. Do vou recall the first point that you 

realised that Rpw made a risk aasessment 

assumption based on D-3n? 

A. »io, 

0, Here you familiar with D-30 at the 

time that you read the aecond draft of the RI 

report? 

A, I don't know what you are talkinq 

a bou t. 

0, You have alluded to what you have 

described as a relativelv clean off-sito well, 

which you are calling D-30> Is that right? 

A, I'm not calling it D-30. It la 

numbered D-30. 

0. Who numbered it D-30? 

A. Geosciences. 

0. At the time you read the second draft 

of the PT report, were you aware of the 

existence of a well numbered by Geosciences as 

D-307 
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1 A. Obviously T was aware of -- that that 

? well existed. Yes. 

1 0. Okav. 

4 ."lO when you read the second draft of 

r? the hT report prepared by f:P", vou know what 

^ thev wore ceferrino to when ''.PM alluded to 

7 r>-30; iG that correct? 

n A. YGG, or T could have looked it up on a 

0 7>ap. 

]0 0. At what point did you realize that RRH 

11 was supposedly attemptinq to baso a risk 

12 assessment on a relatively clean well, D-30? 

13 A. After I reviewed the report, 

14 Did you communicate at that point with 

15 anyone at RPM after vou realized that rPM 

16 supposedly was relyinq on this well as part of 

17 its risk assessment assumption? 

IP A. Yes. We had a meeting that you 

19 referred to during the last deposition. 

20 0, Did you call anyone at RRM by 

21 telephone prior to the meeting to let them know 

22 that vou had noticed that they had supposedly 

23 relied upon D-30? 

24 A. T think we probably sent them some 
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1 draft comments prior to the meotlnq. 

2 0, nid vou consider it possible chat P?" 

2 had a qood Faith explanation for supoosedlv 

4 relvinq on 0-1'^ as a source of its risk 

5 assessment conclusion? 

fi A, ^-Tould you repeat the question? 

7 o. Let me withdraw it, 

0 T3id it occur to you that PRM may have 

^ had a oood faith reason for including D-30 in 

in its risk assessment ascumptlons? 

11 A. T'm sure they had a reason for doing 

12 it. Yes, T am sure they had a reason for 

13 doinq it, 

14 Did it occur to you it could have been 

1®; a good faith reason? 

16 TRMPKnAHM. obiectlon, vaquc. 

17 A, ^-That do you mean by good faith reason? 

Ifl BY MR. PirJCn: 

IB , 0. A reason other than in bad faith. You 

20 used the term bad faith. 

21 A. No, that was originally the 

22 defendants'term. 

23 0. But you made it your term last week, 

24 Mr. Boice. 

21 

Longoria 4 Cloldatine 236 1030 Chicago 



Did it occur to you that PRM may have 

had a reason other than in bad faith for 

including D-30 In its risk asn^^ssmsnt 

a SHUT!ption? 

MP, TRNRMPAHM: When that tern" bad faith 

fi was first used, at least at these depositions, 

7 I did obiect to it as being vague and 

p ambiguous, I reiterate my objection to all 

P quosttons which have that word in It, 

10 If you understand the question, you 

11 may answer. 

12 A, Yes, '''hat is why we had the meeting 

n then, 

14 BY MR, PINCH: 

15 0, You had the meeting because you 

IP thought there may have been a reason other than 

17 one in bad faith for the Inclusion of D-30? 

18 A. Well, whether there was one cr not, we 

19 ware willing to listen to their explanation, 

20 0« And willing to consider the 

21 possibility that their reasons for including 

22 D-30 in the risk assessment assumptions were 

23 other than in bad faith? 

24 A. That was unimportant. The important 
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1 thing was that they produce a report that is 

2 approvable by the Anency. 

3 f>. I dian't ask you whether it was 

4 Important, T iskod you whether It was true or 

5 not ? 

6 A, Mo. 

7 The purpose of the :neetinq wasn't to 

3 listen to their explanation. The purpose of 

0 ••he meeting was to communicate what changes 

m needed to be completed in the report in order 

11 to have it approvable by the Agency. 

12 o. T didn't ask you what the purpose of 

13 the meeting was, either. 

14 A, What was the question? 

15 0. het me rephrase it. 

16 At the time that you hold the 

17 meeting— I take it the May 22, 1997 

19 meeting — with PRM, were you willing to 

19 consider the possibility that rpf«'s inclusion 

20 of D-30 as part of its risk assessment 

21 assumption was done for reasons other than in 

22 bad faith? 

23 A. That wasn't the purpose of the 

24 meeting. The whole purpose of the meeting was 
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1 to communicate chanqos that had to be made to 

2 meet Agency ronuirements, 

1 0. Would the reporter please read — 

4 A, fioas far as T an concerned, itwajjn't 

"i even -- we didn't care whether was in bad 

6 faith or not. 

7 Q. Would the reporter read the question 

n back TO thewitneas, 

0 C'he record was read.) 

10 A. Would you repeat it aaain? 

11 (The record was reread.) 

12 I wasn't even thinking about that at 

]1 the time. 

14 O, So at the tine you had not vet formed 

15 an impression of bad faith on the part of RPW 

16 . in this connection? 

17 A, t didn't say that. 

Ifl Q, You had formed an impression of bad 

10 faith on the part of PRM in this connection at 

20 the time the meeting was held? 

21, A. Yes* 

22 0. Rut you weren't thinking about whether 

23 BRM could provide you an explanation for the 

24 performance which formed the basis of this 
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1 impression at the time of the meetlnq? 

2 A. were willinq to listen to their 

3 explanation, Y«S, 

4 And what explanation did they provide, 

5 if anv? 

(y A. T don't remember, T would have to 

look at the record. 

9 d. Do you know as vou sit here today what 

** their explanation was or is for the inclusion 

10 of D-30 in the risk assessment assumption? 

11 A. I already answered that question. 

12 MR. TENrNnA.PHi You can answer it again if 

13 you remember. 

14 A. Their reason for including D-30? 

15 nv HR, PINC": 

16 Q. Yes. 

17 A, They said they should have an off-site 

18 exposure point, I think. 

19 Q. Do you disagree with that? 

20 A. Well, it is not so much disagree, as 

21 the way they did it. If they wanted an 

22 off-site exposure point, they could have 

23 modeled how much the ground water concentration 

24 would change in traveling the fifty feet or 
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1 hundred feet or less from beinq on-site to 

2 being off-sito, but they chose to select well 

3 D-30 instead. 

4 0, Do you know why they selected well 

5 D-30 Instead? 

6 MR, TDNRMnAMMi Obiect, 

7 A. No. 

0 ny MR. PTNCP: 

9 0. Did they ever tell you why they 

10 selected D-30 Instead? 

11 A. T would have to look at the record. 

12 o, la your Impression of their bad faith 

13 based on any concluaions you have drawn as to 

14 why they selected well D-30 instead? 

15 A, I already answered that question. 

Ifi 0. No, you haven't. 

1? A. I already said that it is based on 

10 review of all the submittals from RRM and the 

19 communications with them. 

20 0. What submittal specifically do you 

21 recall? 

22 A, Well, there is the first draft or the 

23 second draft of the remedial investigation 

24 report from Midco T and the subsequent draft. 
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1 correspondencp v;ith tho FPH, draftB of the 

2 Mldco II remedial invrst1aatlon» the qround 

3 water modelinn efforts, 

4 o. Areyo'Jthrouqh? 

A. Ves. 

f? f*. Do you know whether <^©030160083 had 

7 selected D-30 as an off-site monitorinq point? 

f? A. Yes, It is an off-site monitorinq 

9 Doint, It was based on a statement of work 

10 prepared by the HS Environmental Protection 

11 Aqency, 

12 D, What was the difference between 

13 <3eosciences* utilization of n-30 in its draft 

14 of the ni report and EWH*s utilization of n-30 

ir^ in the second draft of the RI ceportr if any? 

ifi A, I would have to look it up. As far as 

17 T know, Geosciences didn't put any special 

18 emphasis. They used on-site exposures to the 

19 qround water. 

20 0« What do you mean special cmphaela? 

21 A. They didn't particularly pick out n-30 

22 as an exposure point. 

23 0. What do you mean particularly pick out 

24 D-30? 
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1 MR. TPMRMPAHH: I am aoinq to object to the 

2 question. 

3 The witness has indlcannd he would 

4 have to look it up. If you want to question 

him cn this, it is your preroaative. Put, I am 

6 ooinq to object to him not beinq able to look 

7 at this detail, 

q Put. qo ahead to the best of your 

9 knowledqe. You can answer. 

10 A. I don't know how I can make it more 

11 specific. They didn't select D-30 as an 

12 exposure point, as a particular specific 

13 exposure point. 

14 PY MR. FINCH: 

15 0. Your recollection would be refreshed 

16 on this point if I were to show you 

17 Ceosciences*6 draft on the one hand and the FRM 

19 draft on the other? 

19 A. Yes. If I had time to read both of 

20 then. 

21 Q, And if you had time to review them. 

22 Do you know whether the Ceosclencea 

23 first draft of the RI report is Included in the 

24 administrative record? 
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1 A. Mo, It is 'not. 

?. O, Do you know whether the Sftcon'3 

3 draft of the RI report is included in the 

4 administrative record? 

5 A. Mc, it Is not. 

a 0, Do you have copies of either draft in 

7 your possession? 

8 A. Yes. 

8 0. Okay. 

10 w© would — 

11 MR. TRNRMRAUM: You mean in his possession 

12 here today? 

13 MR. riNCn: No, I mean in your possession 

14 at your office. 

18 A. Yes. 

16 MR. FINCR: Okay. 

17 I would refer you, Mr. Tenenbaum, to 

in the specification of documents in both the 

19 notice of deposition for Mr. hoice by name and 

20 the notice of deposition to custodian of 

21 records Issued by Standard T on November 26, 

22 1989, 

23 I think that the description of 

24 documents in those specifications is broad 
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1 enough to comprehend theae two drafta, which 

2 the witness has testified arc not part of the 

1 administrative record and, thus, obvioualy 

4 c^n't be subject to the objections you have 

5 Icdfied thua far as to Inoulrv into that record. 

T would ask that the witness locate 

7 these two drafts and bring them with him for 

? examination after we resume this deposition 

9 followlnc a lunch break today. 

10 MR, TEMENBAnfi: Well* as you know, our 

11 objections on the discovery on these record 

12 issues are not limited to discovery into the 

13 compilation of the record, but they go as well 

14 into discovery into record issues, as part of 

!5 the jdmlnistrativc record. 

16 MP. PINCHs This isn't a record issue. 

17. MR. TRMPMRAOMI As you know, I have 

IR objected to your question. And to the extent 

19 It does, I haven't necessarily agreed with your 

2!) position that there is any relevant non-record 

21 issue here that you are currently asking 

22 questions about. 

23 Aren't these documents that you 

24 already have copies of from your contractor? 
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24 

MP, FIMCH ! T don't '<now whether we h;?»7e 

copies of theee docunents readily available to 

us. 

In -addition, there in sons ponsibilitv 

that the versions In Mr, noice's possession 

contain interlineations or notes or other stuff 

that- may be useful to examine him on. 

In any event, T will just refer to the 

discussion we had the last tine. 

If the qovernment is willlnq to 

stipulate that the Impression of bad faith 

formed by Mr, Boico has absolutely nothinq to 

do with this lawsuit and that will not become 

an issue in this lawsuit for any purposes at 

all, including penalties, including issues 

relating to the 106 order, including anything 

that falls within either the nnited States' or 

the defendants' burden of proof, then we may be 

able to drop portions of this line of 

testinony• 

But, if the government cannot so 

stipulate, then it is an issue that is still 

relevant to the case or will lead to relevant 

evidence. I am entitled to examine the witness 
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1 on it. 

2 He has indicated that there are areas 

3 that he cannot recall. He has indicated that 

4 these documents, which are not part of the 

5 administrative record, would refresh his 

fi recollection. And I think T am entitled to 

7 examine him on it, 

R MR, TPMFMHAHM: AS I have Indicated last 

9 time, of course, the defendants have not 

10 provided ua with an explanation of their 

11 numerous defenses in the case. 

12 Me can*t possible make a determination 

13 one way or the other on that at this time. And 

14 we wish you would provide us with an 

15 explanation of your defenses. 

1« The fact that T will not enter into a 

17 stipulation doesn't mean that it is 

IR automatically a relevant issue, necessarily, I 

19 guess with the circumetances that surround 

20 this. 

21 If it will expedite matters, I will 

22 during the lunch break, if you want to give us 

23 some extra time — 

24 A. We can't get it over the lunch break. 
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1 it is in 24-hour atorage, 

2 MR, TFNFWnATiM: The witnese indicates it iG 

2 in 24-hour storage, 

•1 If we don't finish today, we will fry 

5 and bring it at a continuation. 

a MP, PTNCH: All right. I doubt T will 

7 finish today, 

a T7hat T will do is T will just continue 

my guestionina and then we will go back over 

10 this ground as appropriate, if we run into 

11 , areas that require the witness to refresh hla 

12 recollection with these two documents or with 

13 other documents that may fit into this ambit. 

14 MR. TRMRNRATTP: If T could ask, perhaps you 

15 check your client's records and your 

16 contractor's records, it might be an 

17 expeditious way. You may have a copy readily 

in available to you. 

19 HB, PinCFT: I probably do, but T doubt that 

20 it contains Mr. Boice's notes or other 

21 materials. 

22 MR. TFNRMnAOM* In the event that you bad 

23 any questions to ask other than any notes, you 

24 could ask them, and then if it turned out there 
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1 were no notes* we woulr] be done, 

2 A, T sent a copy that T wrote notes on of 

1 all that to them, to the contractor, 

4 nV MR, PINCTT: 

•> You had sent a copy of the documents 

^ that vou wrote notes on to where., Mr, ®oice? 

7 A, To vour contractor, 

R 0. To RRM? 

A. No, To neoaclences and to PRH, 

10 0, Let me osk you about that, 

11 You testified last time that RT>M took 

12 over from <^eoBcience3 about the time that the 

13 second draft of the RT report was prepared; is 

14 that riqht? 

15 A, T'7el 1 , you should know that. The 

16 defendants should be more aware of when they 

17 hired RRM than I. 

IB Q, I don't know whether that is true or 

19 net. Butf T am asklnq you whether that was 

20 your testimony? 

21 A. My testimony is that they took over 

22 the second draft of the remedial Investigation 

23 report. 

24 0, And you made notes on that second 
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1 draft; is that correct? 

7 A, Yen, 

3 0. And you sent the copy of cho draft 

4 with your notes to whom? 

5 A. PPM. 

o. And not to neonciences? 

7 A, r believe it was to PR** on it was the 

^ second draft. 

9 0. Hid you retain a copy of that draft 

10 which contained your notes? 

n A. Yes, 

12 n. So you wrote notes on the draft in 

13 pencil or pen; is that right? 

14 A. Yes. 

15 0. And you made a xerox copy of that 

16 draft after you wrote your notes on it? 

17 A. Yes. 

Ifl Q. And you sent the original of the draft 

10 with your notes to FRM? 

20 A* Yes. 

21 0. Did you do that before or after the 

22 May 22, 1987 meeting was held, do you recall? 

23 A. I don't remember. 

24 Q. Was there a letter of transmittal that 
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1 •was prepared with the annotated draft that vou 

2 returned to FPM? 

A. I don•t remember• 

4 Do you normally as port of your 

••i pract i cc as an PPH send letters of transmittal 

6 when vou send documents of that sort to outside 

7 parties? -

8 HP , TRHPHnAtlR: Objection. 

9 A. Yes,. 

10 nv MP, PTNCM: 

11 0. Ts there any reason you would not have 

12 sent such a letter of transmittal in this case? 

13 A. Yes. 

14 0. And what is that reason? 

15 A. I probably didn't have time to prepare 

16 1 t . 

17 Q. Why would you orobably not have had 

IR time to prepare it? 

19 A. Because I was busy. 

20 Q. Do you recall when the draft was 

21 returned or sent to RRM? 

22 A. No. 

23 Q. You don't recall whether it was before 

24 or after the meetinq? 
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MR. TRMPWHATTK: It has been answered. 

A • Ho. 

BY MR. FTHCn: 

. 0. How do vou know yon were busy? 

A. I was busy all the time durina that 

per i 0*1 of time. 

Fo as part of your busvness, vou 

cea sed sendina transmittal letters when you 

sent documents out, la that the case? 

A. T wouldn't say I ceased. Sometimes I 

did. 

0. And this time you think you didn't do 

it? 

A. T don't think T sent a transmittal 

1etter. I'm not sure. 

0. Do you recall whom at PRM vou sent the 

draft to? 

A. It would have been to Roy Ball or 

possibly Rlsie Milleno. M-i-1-1-e-n-o. 

Q. Do you recall whether you had ever 

spoken to Mr, Ball or Ms. Milleno prior to 

sending the draft back to one of them? 

A. I don't remember. 

0. Do you recall whether you had met 
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1 either Mr. or Ms. ''illeno at the time that 

2 you sent the draft back to one of them? 

3 A, I don't remember. 

4 0. nid you know who either of them were? 

5 A, What do vou mean did T know who at 

6 what time? 

7 o, Other than in connection with din 

q you have any knowledqe of who thev were? 

h A, T still don't know, 

10 0. All right. It is a vague question. 

11 You also testified when we were last 

12 together/ Mr. Roice/ that RRK's ground water 

13 modeling formed part of your impression of bad 

14 faith. 

15 Do you recall that? 

16 A. Yes. 

17 0. What ground water modeling were vou 

19 alluding to? 

19 A. There was a ground water modeling 

20 effort conducted by RRM. 

21 0. Did this ground water modeling appear 

22 in the second draft of the RT report? 

23 A, I don't remember. 

24 0. Did it appear in a document prepared 
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1 before the first or before the second draft of 

2 the RI report? 

3 A. no. 

4 o, la it possible that it appeared In a 

5 document that was prepared after the second 

6 draft of the T? T report? 

7 A, Tt is possible or it mlaht have been 

n part of the -- the second draft PT, I don't 

9 remember. 

10 0. You don't recall? 

11 A. no. 

12 0. '/Tould a review of the second draft of 

13 the PI report refresh your recollection? 

14 A. (nodding head.) 

15 o. Pardon me? 

16 A. Yes. 

17 0. Why did the ground water modeling by 

18 ERM play a role in your impression of their bad 

19 faith? 

20 A. Because they* again, didn't use 

21 conservative assumptions or the type of 

22 assumptions the Agency could approve of. 

23 0. They didn't use conservative 

24 assumptions, did you say that? 
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1 A, If I remember rlqht, that's correct. 

? 0, Or the type of assumotions of which 

T the Agencv could approve? 

4 A, Right. 

5 o. Is that correct? 

A. Yes. 

7 o. What do you mean by conservative 

R assumptions? 

A, Well, In risk assessment it would mean 

10 errinq on the side of caution for 

11 protectiveness. 

12 0. T am sorry, I have trouble hearing 

13 you. 

14 Rrrinq on the side of caution? 

15 A, Rrring on the side of protectiveness, 

IS Q. What is protectiveness? 

17 A. Protectiveness of the human health, 

18 the environment. 

19 0* How were RRM'a ground water modeling 

20 esBunptions insufficiently conservative? 

21 , A. I don't remember. 

22 0. Do you recall generally why you think 

23 they were insufficiently conservative? 

24 A. No, I don't remember. 
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1 Q, So as you ait here now, you have no 

2 reason, you have no way of knowinq why vou iust 

3 testified that theae assumption? were net 

A con fierva t ive enouqh? 

fj MP, TRVPMn ATTM: Hold it, Without reviowinq 

fi documents you mean? 

7 MR, FT"Cn: However qeneral this witness' 

a recollection may be. T want to know what it is 

9 at this point. 

10 MR. TRMRNRAUM: Your question said as you 

11 sit here now, vou have no way of knowinq. 

12 That didn't make clear whether you 

13 were allowinq him to consider reviewinq 

14 documents. 

15 MR. PINCH: Let me withdraw the question, 

16 0. As you sit here now, Mr. Roice, you 

17 have no way of recalling at all why you jupt 

Ifl testified that RRM's ground water modelinq 

19 assumptions were insufficiently conservative? 

20 NR. TRNPNnAUMi Same objection. 

21 . A. I think my whole testimony here is 

22 based on my best recollection. 

23 HY MR, PINCH: 

24 0. All right. 

41 

Longorla & Goldstine 236 1030 Chicago 



1 A, I am testifyinq riqht now as to what 

2 my best recollertlon is. 

3 0. What is your beat recollection as to 

4 why you just testified that RRH's oround water 

^ nodelinq assumptions were insufficiently 

6 conservative? 

7 A, I already answered that question, 

n 0, Mo, you didn't. Please answer the 

0 question. 

10 MR. TRNFNnATTMi You can answer it aqain, . 

11 subject to our objection. 

12 A. okav. 

13 Well, let's see, in the feasibility 

M study part where qeosciences assumed that -- or 

15 I should say RRM submitted a ground water model 

16 to us that showed that the source was 

17 discontinued, the ground water would clean up 

19 Itself through natural attenuation at about 50 

19 meters. 

20 BY MR. PINCH I 

21 0. I am having trouble hearing you. If 

22 you could perhaps enunciate a little better I 

23 would be able to understand what you are 

24 saying. 
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A. Okay, 

Tn the feaslbilitv Bturlv, *'Rf' 

submitted a oround water model that showed that 

if rht? rourcc of contamination was cut off at 

Midr-o I and Mldco IT, that qround water would 

naturally attenuate to meet clean-up action 

levels in about fifteen years or ten years, 

n After '-'eston reviewed it and corrected 

0 their assumptions, it came out to over a 

10 hundred years. 

1,1 o, What assumptions did Weston correct? 

12 A. T don't remember. 

13 o. Do you know what type of assumptions 

14 they were? 

15 A. Yes. They had to do with natural 

16 degradation in the aquifer, volatilization from 

17 . the aquifer, and other assumptions. 

in Q. So if I understand you correctly, you 

19 recall that made some assumptions about the 

20 natural degradation of the aquifer that were 

21 insufficiently conservative and resulted in 

22 Incorrect conclusions about the need to 

23 remediate ground watery is that correct? 

24 A. That's correct. 
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1 O, Inltvourteetlmonythattheso 

2 InsuffIclentIv consorvativo oesumptlons were 

3 ina de 1 n ba d f -a i t h ? 

4 A. Hid I gay that? 

5 o, T am aeklnq you. 

A. I already said that their overall 

7 performance nave me an impression of,bad faith. 

9 0. nut you are not testifyinq that, the 

0 assunptiong made on ground water modellnq 

10 specifically were made in bad faith? 

11 MR. TRNRNRAlTMi Aflked and answered. Vague 

12 and ambiguous. Vou can try and answer if you 

13 can. 

14 A. T already answered that question. 

15 RY MR. PTHCT!: 

16 0. And did you already answer it yes or 

17 did you already answer it no? 

la MR. TENFN!3A0M: You are leaving out 

19 poaaibilities that — 

20 . A. I think I answered it with an 

21 explanation and it is in the record, the court 

22 reporter's record. 

23 MY MR, PINCM: 

24 0, Mr. Boice, it really would go a little 
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1 bit more smoothlv if you would not assume your 

2 counsel's role of objecting to my questions, 

3 and If you would just answer them, 'Otherwise, 

4 T have qot to keep asking them and we can't got 

5 off of this stuff and move on, 

MR, Tr!^P»inATTM: Wait a second now. I don't 

7 think that is fair. 

g T think a lot depends on how you word 

the questions. If they present easy yes or no 

10 answers, then it is easy to do so. If they are 

11 arabiquoua and can't present an easy yes or no 

12 answer, then what choice does the witness have. 

13 MR, FINCT!: He can give me the best answer 

14 he can. 

15 MR. TFNFMHATTMt He xs trying to. 

16 MR. FINCH I T don't think so. 

17 MR, TFNFNHATTM: He is trying to. 

If) If you really want to expedite this, 

19 I would suggest that you word the questions so 

20 that they do not have these subtleties and 

21 ambiguities. 

22 Rut, let's move on. 

23 py MR. PINCH I 

24 You just testified, Mr. Poice, that 
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1 the tvpe of aosumotions PPM made were not the 

2 type of which '='PA could approve; ts that 

3 correct? 

4 A. That's cor rect. 

5 0. Row were how were they not the type of 

v;hich RPA could approve? 

7 A, T don't remember, 

n 0. As you Bit here now, what is your beet 

9 recollection of why vou iust testified --

10 A. T already answered that cruestien. 

11 o, I haven't finished asking it so how do 

12 you know you already answered it? 

13 MR. TRNFNBAOM: 'v'hat is the full question? 

14 nV MR, FIMCH: 

15 O. As you sit here now, what is your beat 

16 recollection of why you just testified that 

17 these were not the type of assumptions of which 

IR CPA could approve? 

19 A, I just answered that question. 

20 0. In connection with the conservatism of 

21 the assumptions? 

22 A. Yes. I just answered that. 

23 0. Okay. 

24 A, r don't see why you are asking the 
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1 same question twice. 

2 0* Well, bocjuse you qave two reasons, 

T Mr, Bolce. 

4 A, Sevan or eiqht attorneys, wastinq 

5 their time. 

5 Vou qavc me two reasons, Mr. ^oice, 

7 why FRM's around water modelinq — 

B A, Two reasons that T can remember. 

9 MR. TFNFtmAUMi Maybe I can expedite 

10 matters. ne qave two reasons or two phrases 

11 that maybe in his mind is the same reason. It 

12 sounds like it miqht be, I don't know, 

13 MR. FTMCR: Then let's find that out. 

14 MR. TRMRHRAUM: That's the kind of problem 

15 , we are havinq. You are assuminq things from 

16 his answers which is not the way he may have 

17 meant them, 

19 MR. FINCH: I don't know how he meant them 

19 until he can testify and tell me how he meant 

20 them. 

21 MR, THNENBAOM: You don't have to build in 

22 assumptions in your question, but let's find 

23 out, 

24 MR, PTMCHi All rlqht, that's fair enough. 
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1 . 0, So* is it your testimony then, Mr. 

2 Bolce, that the type of assumptions, the 

3 conservative assumptions thar PPM didn't make 

4 in connection with its ground water modeling 

5 are the type of assumptions that PPA could 

fy approve, they are the same thing* Is that 

7 right? 

8 A, I don't understand your question. 

9 MP. TPNFfmAnMs He wants to know in your 

10 previous answer, when you made reference to 

11 conservative assumptions and references to 

12 assumptions that the Agency could not approve, 

13 whether you were referring to the same thino, 

14 overlapping things, or two different things, 

15 HY MR. FINCH J 

16 Q. Right. 

17 A. I still don't understand the question. 

18 MR, TEMENHAOMt Were there two separate 

19 reaBons, were they overlapping reasons? Nere 

20 they the same reason, two ways of saying the 

21 same thing? 

22 A. I don't understand what you are 

23 getting to. 

24 
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1 BY MR, FTNCR: 

2 0. What type of assumption can RPA 

3 approve In qround water modelinq In sites such 

4 as the Pidco T and Mldco TT sites? 

5 MP, TFMP.HPATjM: Objection, calls for -a 

fi Icqal concluBion, 

7 A. Well, FPA normally uses realistic 

n assumptions that are reasonable worst-case 

9 scenario for risk assessments, 

10 BY MP, PlflCP: 

11 o. As opposed to an unreasonable 

12 worst-case scenario? 

13 A. Yes. 

14 0, What is the different between a 

15 reasonable worst-case scenario and an 

16 unreasonable worst-case scenario? 

17 A. That depends on the situation. 

18 Q, And what was the difference in the 

19 case of GRM's ground water modeling assumption? 

20 A, I don't remember, other than what I 

21 have already told you, 

22 0, Is there anything that would refresh 

23 your recollection? 

24 A. Yes. 
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0, Whal- would that be? 

A, Reviewing the comments we had on the 

reports. 

0. These are the handwritten comments you 

made on the second draft of the RT report? 

A. Mo, These were comments from Roy 

7 WsBton, T'7e sent it primarily to Roy ^^eston who 

1 reviewed the oround water model inn. 

9 MR, FTWCR; Can we go off the record for 

10 just a minute. 

11 (Discussion had off the record.) 

17 n. All right, 

13 Mr. Dolce, is it your testimony that 

14 the only specific performance item, to use your 

15 phrase from last time, that formed the basis of 

l(i your impression of FRH*6 bad faith were the 

17 elimination of Ceosciencea' data, changes in 

IR risk assessment aasumptions, and ground water 

19 modeling? 

20 A. Those are three major ones. 

21 But, as T said before, it is based on 

22 their overall performance of everything they 

23 have submitted. Their memos, their letters. 

24 That is just what I can think of right now. 
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1 0. Can von think of any apeclfic uinor 

2 aspects of performance that contributed 

3 to your Impression of its bad faith? 

4 A. Mo, 

5 0. Ts It because you don't know or you 

6 don't recall? 

7 A, I don't know. I have to check the 

8 documents. 

9 n. You don't know whether you don't know# 

10 or you don't recall whether you don't knowr or 

11 you don't recall whether you don't recall) 

12 which la It? 

13 A. Would, you repeat the question? 

14 Mn, TruPWhAMMi I sugqeet you withdraw that 

15 riuostion. Rephrase it. 

18 A. Please. 

17 BY MR, PIMCH: 

18 Q, Did anything FRM proposed with respect 

19 to soil solidification play a role in your 

20 impression of its bad faith? 

21 A. Whose bad faith? 

22 0, Your ImpresBion of RRM's bad faith. 

23 A, I never said T had an impression of 

2 4 RRM* 8 bad f ai th . 
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1 Q, Your impresaion of bad faith on the 

2 part of the defendant qroup as a whole. 

1 A. As of what point? 

4 0, AO of any point, 

5 A. I queas I would have to say yes. 

6 0, Did PPM*a position or proposals on a 

7 discharqe point play a role in your impression 

fj of bad faith on the part of the defendant qroup 

9 as a whole? 

10 A, You mean includinq neqotiations? 

n 0. At any point. 

12 MR. TENRMRAMH: Tt is 8 little bit unclear 

13 whether you are focuainq on just FRf or ERM 

14 and/or the defendants. 

15 MR, PINCH: Well, I am focusinq on conduct 

14 or performance by RRM and the role that it 

17 played in Mr# Boico's Impression of bad faith 

18 amonq the defendant qroup as a whole. 

19 A, I would have to say yes. 

20 Q* Go back to solidification. 

21 How did PRH's proposals or position on 

22 soil solidification play a role in your 

23 impression of bad faith amonq the defendant 

24 qroup as a whole? 
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1 A, Okay. 

7 Well, first of all, names R Moore, T 

•j presuTRe they wore cfolnq throuqh rT'i, when T 

-1 callei3 them about the process, thsy suqqesteri 

5 that solidification would treat everythinq 

fi includlrq volatile organic compouncta. 

7 When T checked with my research 

ft people, with the office of research and 

9 development with RPA, they indicated that in 

10 aeneral they don't think organic compounds are 

11 treated by solidification and specifically for 

12 volatile organics, that they were primarily 

13 driven off during the process. 

14 In addition, the fact chat throughout 

15 the feasibility study, RIPS — well, throughout 

16 the feasibility study, RRM seemed to promote 

17 the effectivenena of solidlfication. 

18 But, then during the public comment 

19 period and during negotiations, they argued 

20 against the effectiveness of solidification. 

21 How they supported arguments by the defendants 

22 that solidification would not be effective. 

23 0. I want to understand your answer. 

24 FPA research people did not agree with 
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1 the notion that solidification would treat 

2 everything including volatile organic 

3 compounds? 

4 A. That is true. 

5 O. Okay. 

6 So, it is your understanding that 

7 Tames fi Moore suggested that solidification 

n would actually treat volatile organic 

9 compounds? 

10 A, That's correct. 

11 0, -^hat do you mean by treat? 

12 A, By treatment, it indicates that it 

13 would actually tie it up in the matrix of the 

14 solidified material. 

15 And then if you ran a test before and 

16 after, that it would — It wouldn't come out 

17 afterwards, even though it would come out 

IR before. 

19 Qo When you say tie up in the matrix of 

20 the eelldifled material, do you mean to say 

21 that the composition of the VOC a would in any 

22 sense be altered by solidification? 

23 A. That is what it suggests, yes. That 

24 the actual chemical make-up of the molecules 
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1 would be altered or Incorporated somehow into 

2 the crystal structure of the poliriified 

3 material. 

4 So that T mean is, it either/or or Is 

5 it the same thlnq? 

Ts it your recollection that names & 

7 woore eald that the VOC*s would be chcmicallv 

B altered by solidification or that the voc*s 

9 would be immobiliaed by the solidification? 

10 A, Hellf since they indicated it would be 

11 treated, that they had suggested that it would 

12 be either/or. 

13 So, from your understanding, 

14 immobil iTtat ion of voc* s by solidification is n 

15 form of treatment, even if there is no chemical 

16 alteration of the VOC's by the process? 

17 MR, TFNFNRAOMi Object, on the same grounds 

IB as earlier. 

19 A. I think I Indicated before that there 

20 would be some type of chemical interaction. Tt 

21 couldn't just enclose it into the solidified 

22 matrix. 

2? PY MR. PINCns 

24 Q. Is It your understanding as you sit 
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1 here today that aoil solidification would in 

2 fact involve this sort of interaction? 

3 MR, TFMPNnATiK: Same oh-jection. 

4 ft. ^'hat interaction? 

=; , RY MR. PINCM: 

5 0, A chemical interaction above and 

7 beyond immobilisation of the voc s. 

R MP, TRfTEMRAnM: Same objection. 

9 A, I don't know what you moan by 

10 immobilization. 

11 RY MR. FIMCn: 

12 <7, T.et me withdraw that. 

13 Is it your understandinq that Dames fi 

14 Moore sugqested that VOCs would in fact be 

15 chemically altered by soil solidification? 

1(5 MR, TEMEMRADM: Asked and answered. Vague, 

17 A. I don't understand your question. 

IR BY MR, FINCH I 

IR 0, That there would be a change in the 

20 molecular structure of the VOCs as a result of 

21 solidification. 

22 A. We didn't go into these specifics. 

23 They just indicated It would be treated. 

24 0, When you use the word treatment as 

56 

Longoria & Ooldatine 236 1030 Chicago 



1 part of your responsibilities as an PPM, do you 

2 mean chemical alteration or do you mean 

^ somethinq else? 

4 MP. TRHRMnAPMr Obiect to tho form. 

5 A. In the solidification processes 

<? qenerally the Aoency is presently usinq before 

7 and after test using the toxicity 

n characteristics leaching procedures. 

9 If that shows substantial reduction 

10 afterwards compared to before the 

11 solidificationr then it is considered to have 

12 treated the material In qeneral. 

13 0. So under your understanding of the 

14 Aqency's use of the term treatment, if there is 

15 a significant reduction in the leachabllity of 

16 VOC's through soli solidification, that is 

17 treatment, even If the molecular structure of 

IS those VOC's remains unchanged by soil 

19 solidification} is that right? 

20 A, Not for VOC's, no, 

21 VOC's are primarily -- the TCLP test 

22 we think and the solidification process drives 

23 the VOC's off into the air. And, therefore, it 

24 doesn't treat them. 
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1 Rven thouqh In the case of VOC's you 

2 do a TCLP before and after, and you have a 

3 reduction, it io because the vnc*s would 

4 laroely have been driven off into the air. 

5 0. J>o you recall what, if anythinq. Dames 

fi 6 Moor© suqqested about the effect of soil 

7 solidification on metals? 

8 A, They Indicated it would — they 

9 indicated it would basically treat everything. 

10 0. R ow ? 

11 Did they indicate how it would treat 

12 metals, do you recall? 

13 A. No, there was no specifics. 

14 D, And what did PPA'a research people 

15 conclude as to Danes & woorc's suggestion on 

16 the effect of soil solidification at Mldco I 

17 and Midco IT? 

18 A. The research people didn't 

19 apecifically review Dames & Moore's report. 

20 Q. Did they play any role at all in 

21 providing information on soil solidification to 

22 you for Hideo I and Midco II? 

23 A. Yes, I called them and talked to them 

24 about it. 
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1 O, And what die' they tell you? 

2 A. I think I already tojd you what thev 

3 told rae. That volatile oraanics, in qencral, 

4 soli dif lea tl on, they don't feci that. 

5 solidification Is treatment for orqanlc 

6 cotnpounda. And for volatile orqanlco, volatile 

7 orqanics are larqely driven off into the air 

R during the proceso. 

0 o, njd they say what solidification ie 

10 treatment for? 

11 MR. TRNRNHAUM: Objection, 

12 A, No. T didn't specifically diecuos 

13 that with them. Hut, maybe I asked them about 

14 a few thinqs, but I'm not sure, 

15 HY MR. FTNCHJ 

16 Q. Do you recall when you had this 

17 communication with your research people? 

IR A. It was durinq these — during the 

10 feasibility study. 

20 0. Was it after RDM submitted the second 

21 draft of the RI report? 

22 A. Yes. 

23 o. And if I understand your testimony, 

24 you recall that ERM changed its position on 
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1 soil sol 1dleica11 on? 

A, Yes, 

Q, And how did they chanqe their 

poaition? 

A, V7ell , before — durinq the feasibility 

study* T presume, they xvere overall, the whole 

study, I presume they were aupportinn. They 

3 never said anythinq a.qalnet the effectiveness 

3 of solidification, 

10 Afterwards they — in their comments 

11 submitted durinq the public comment period, 

12 they arqued that solidification would not be, T 

11 think It was, they said it was not cost 

14 effective, compared to a cap. 

13 o. Did they say that solidification was 

16 not an effective remedy for soil treatment? 

17 MR, TFMFNBAUHi Same continuinq objection, 

IR A, I would have to read this document and 

19 see exactly what they said. 

20 BY MR, PTMCR: 

21 0. So as you sit here today, you don't 

22 recall whether RRM had any objections to soil 

23 solidification as an effective remedy for soil 

24 treatment or for soil? 
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1 A, I wouldn't aay that. Since they 

2 argued that it wouldn't be effective compared, 

3 cost effective compared to a cap. 

4 0. I am not talking about how cost 

effective it was, I am talking about — 

A, That would suggest that' it wouldn't be 

7 very effective. 

n o. How would it suggest it wouldn't be 

0 very effective? 

10 ^•R, TENENhAnM: I think maybe there is some 

11 confusion. You want him to take cost 

12 considerations out entirely? 

13 MP, FINCH: Ho, 

14 T want to know whether this witness in 

15 his own mind treats the effectiveness of the 

16 remedy as something different than the cost 

17 effectiveness of the remedy, why don't we 

10 start with that, 

19 MR. TEMRNTJAllM: Well, I don't know that you 

20 are entitled to ask that. That seems to be 

21 going to remedy Issues rather than — 

22 MR, PINCH: No, it may have some relevance 

23 on remedy issues. Rut# as we discussed last 

24 time# Alan# I am not asking him about it in 
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1 that connection* 

2 MR, TRNRMRAyK: I don't see the connection 

1 to the line of bad faith questloninq. 

4 MR, PIMCM! T think the question ie pretty 

5 o bv i o u s, 

MR, TPMPMRAMM: What is the connection? 

7 MR, PIMCRj The connection Is that T want 

0 to know if this witness in formlnq his 

9 impression of bad faith, based on things RRM 

10 did or didn't do, understood what RRM did or 

11 didn't do. 

12 MR, TRNRMRATJM: You want him — you are 

12 making him do this all without looking at the 

14 documents? 

l'> MR. PiMCn: Well, we will get. to that. 

16 MR, KRATIM<jj The basic difference In 

17 semantics, when you say It is not coat 

18 effective, it doesn't necessarily mean it is 

19 not effective. They are two different 

20 neaninga, 

21 MR, TFNENRAOMJ That is what l was trying 

22 to get clarified, 

23 MR, FINCH: That's what I want to clarify, 

24 What this witness' understanding of these terms 
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1 ia or was at tho. time, so that we can 

2 understand v;hy he forned the conclusions he did 

3 about CRM's performance. 

4 MR,. TFMr\T3ATTM: vJhY wouldn't the 

•i approorlate question be ae to the wltnesB' 

P understanding of PRM's comments relating to 

7 coat effectivenesB and effectIveness, 

a T'Touldn't that be the right question. 

9 rather than the way you phrased it, tying It 

10 into the remedy? 

11 MR, PiNCHr Right, I am not trying to tie 

12 it into the remedy, I am just trying to phrase 

13 these questions the beat we can as we go along 

14 and I will keep trying, 

15 MR, TRMRNBAHHt Okay, 

16 A, SO what is the question now? 

17 BY MR. PINCH: 

18 Q. Let me sort of pickup from hero. 

19 Mr. Boice, is it your understanding as 

20 you sit here now that CRM ever objected to soil 

21 solidification on grounds that it was not or is 

22 not an effective remedy for treating the soil? 

23 A. I think they indicated that in their 

24 comments, but I would have to look at them to 

63 

Longoria & Coldstine 236 1030 Chicago 



1 nake sure. 

2 I know the defendants made that point, 

1 Butr I'm not sure about whether PBM 

4 specifically stated that or not, 

5 0, You know that the defendants marie the 

6 point that soil solidification Is not an 

7 effective remedy for treatlnq the soil? 

ft A, They argued that. Yen, 

9 0, As you sit here now, what do you 

10 understand defendants' arguments on this point 

11 to have been? 

12 MP. TFNRNBAnH: Well — 

13 MP, FINCn* Are you objecting, Alan? 

14 I am entitled to know the witness* 

15 understanding. 

16 MR. TENBMBAnH! T thought we were focusing 

17 on PPM. You want to now broaden than to the 

1ft defendants. Okay. 

19 MR, PiMCHi I am trying, I will get back to 

20 BRN, But* I am trying to get there based on 

21 what this witness recalls or doesn't recall. 

22 That's all T can do. 

23 A. The defendants argued that it 

24 basically wouldn't be any more effective than a 
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1 cap. 

? Q, The defendants didn't arnue that It 

3 wouldn't be effective, did they? 

4 A, Mo. '^hev argued it wouldn't be 

•5 effective, 

0. Thev argued It wouldn't be effective? 

7 A, Right. 

3 0- What do you recall as you sit here now 

R of the nature of defendants' argunient that soil 

10 solidification would not be effective? 

11 MR, TENEMRAUM: Same continuing obiection. 

12 A. I would have to look at the documents. 

13 HY MR. FINCH! 

14 n. Does that mean you don't recall 

15 anything at all about the nature of defendants' 
16 argument on this point? 

17 A, I already indicated that I did. They 

18 indicated it wasn't as effective as a cap. 

19 Q. Okay. 

20 So, it is your recollection that 

21 defendants argued that a cap is a better remedy 

22 than soil solidification or a more effective 

23 remedy than soil solidification? 

24 A. They used the word cost effective. 
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1 0» They used the word cost effective, I 

am not askinq you about cost effectiveness. I 

3 am asking you about effectiveness. 

A yp. TFMPHnAnP: well, you can esk it that 

S way, but coat effective has the word effective 

a In It. Po you are trying to splice it pretty 

7 finely. . 

n T will object as vague and ambiguous. 

9 You can answer if you understand it. 

10 HR, FltJCH* It doesn't strike me as a real 

11 fine distinction. 

12 A, Will you repeat the question. 

13 0. What do you recall of defendants' 

14 argument or supposed argument that soil 

15 solidification is not an effective soil remedy? 

16 A. I already answered that. 

17 0. Okay, 

19 I am not asking you about cost 

19 effectiveness. I am asking you about 

20 effectiveness. 

21 A. That's the same question you asked 

22 about four questions ago or something like 

23 that. 

24 Q. Your answer is the same? 
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1 A, YOS. 

7 0. Do you havp in your mind as you ait 

3 here today a diatinction between cost 

4 effectiveness and effectiveness in this 

• 5 context? 

€ A. Yes. 

7 0. And what is that distinction? 

5 A. Effectiveness means how well it works 

9 basically not considering costs. In other 

10 wordSy it would be very effective to go out and 

11 incinerate the whole soil on the site. That 

12 would be a very effective treatment of the 

13 organic compounds in the soils. 

14 Cost effectiveness you take the cost 

15 of that compared to effectiveness of that 

1^ remedy. 

17 ; Q. Do you understand that the defendants 

IQ have ever argued that soil solidification 

19 without regard to costs one way or the other is 

20 an ineffective soil remedy for Hideo I or Hideo 

21 II? 

22 A. I am pretty sure they made that 

23 argument. 

24 0. You are pretty sure? 
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1 A. Yes. 

2 0» Out you don't know? 

3 A. I would have to check the documents to 

4 r.akesuro.yeB. 

5 0, Why are you pretty sure? 

fi A. necauso I read the documents In the 

7 past. They are very lengthy documents, 

O. And you were left with an impression 

that the defendants made an arnument that soil 

10 solidification isr without regard to costs one 

11 way or the other, an ineffective remedy for 

12 soil? 

13 A. I think that was their argument. Yes. 

14 At least there were some arguments to that 

15 effect in there. 

16 HP. TPMFNBATJM: I do obiect to this line of 

17 questioning. You have asked him the same 

18 question five times. And the witness indicated 

19 ba needs to see the document. 

20 You haven't let him see the document. 

21 BY MR. PI*JCF!T 

22 0. All right. 

23 What document would refresh your 

24 recollection? 
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1 A, The documents submitted bv the 

2 defendants during the negotiations and also 

3 following* their comments on the unilateral 

4 administrative order. 

5 o. What documents submitted during 

(y negotiations are vou alluding to? 

7 A. The documents they submitted during 

0 necember* their comments on the unilateral 

9 administrative order. 

10 o. All right. 

11 I would ask the reporter to mark as 

12 the next holce deposition exhibit* whatever 

13 that might be* for identification — No, 50, T 

14 take it* a document of a number of unnumbered 

15 pages* which purports to be responses of the T3F? 

16 Environmental Protection Agency to comments 

17 from respondents on the Mldco I and Mldco TI 

10 unilateral administrative orders issued 

19 November 15* 1989. 

20 (The document above-referred to 

21 was marked noice Deposition 

22 Exhibit No. SO for identification.) 

23 MR. TRNENOAUM: I think the witness is 

24 referring to a document that EPA received. 
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A, Piqht, That' 6 not the do current we 

received. 

MP, PINCM: I understand. hut# this 

document contains both the comments and the 

responses. 

A, It contains a summary of the comments, 

yes. 

P Q, Okay, 

9 So I think it may help refresh the 

10 witness' recollection. If he testifies it 

11 doasn'tr then we will 

12 MR, TRM.RHBAnMt Well, if that is what you 

13 want to do, fine, I would still say the 

14 , document to show him is the comments 

15 themselves. 

1(5 MR, PINCR! All right. 

17 Go off the record for a moment, 

IR 

19 (Whereupon a recess was 

20 taken until 1:30 o'clock 

21 p.m. of the same day, 

22 

23 

24 
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and DRPOTO, INC,; 

Dcfenda nts. 

AHRRICAN CAM COMPANY, IMC,, 
DRSOTO, INC., INRILCO CORPORATION, 
MOTOROLA, INC., PRR PIMIRR MFTALF, 
INC., PRBHIRR COATINOS, INC., 
ROST-OLFnM, INC., STANPARD T 
CneMICAL COMPANY, INC., 
SBNITR RADIO CORPOPATTOM, JOHN 
RILETICH, MARY HILBTICP and TMF 
PPNN CENTRAL CORPORATION, 

Thlrd-Partv Plaintiffs, 

vs. 

ACCMTRONICS, ACTIVE J5RPVICR CORP., 
AKRRTCAN MAMRPLATR & DRCORATTNG CO., 

Civil Action 
Mo. ri-7R-5 55 
Thir d-Par 
Compialnt 
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20 

21 

22 

23 

24 

AMBRICAW & L ITT'RAPT! PR CO., 
AMRRICAN RIX^P'?' CO-IPAtTV, APPro, 
APPROVKD tMPnc;7RTAr, RPVO^AL, TMC. , 
ARHOHR PnARMACPfJT'TCAL, f'AVP 
PRINT*?, Af?HLAMD fpPMTCATi CO., 
AVPNTTP TO»-!ir.7r; roflPANY, PARR £ 
"ir.PR. T*JC, , PPT.n^'M PLPCTRTCAL 
pr>ppTT(^T«P nrv, op COOPPR TNDn«'TR TP*?, 
TMC, , PRPTFOpn "ANrjPACTrTRIMO, TNC. , 
POTLFP npPCTALTY COMPANY, INC., 
RY PROnrCT'P MANAOPMRNT, CALnMPT 
ro?JTATNPR, CAPO ILL, T^7C,, 
C"PMAT,TjOy DT"TOION OP PT.PPRR- CAI.0 
CyPNTCAL CO., CPTCACO PTCHTNO CORP., 
CPTCAOO VAMPPLATP COMPANY, 
CPICACn POTOPPTMT CO., 
C A C TMOTTRTP IAL 7!A T^:'"P^7 ANCR CORP., 
CITY op OARY, INDIANA, C.P. CDARF 
DIVISION OP OFNRRAL INSTRTTMPNTR 
CORP., C.P. MALL CO., 
C.P. TNOPOANICS, COMMANDRR PACKAOINO,-
COMHOR FORPST INDUSTR I'S'S, CONSRRVA-
TIOM C"RMICAL, COMRTTMRRS PAIM'P 
FACTORY, INC.. CONTINF^7TAL 
V-'ni-TT CAP DIVISION OF CONTIHRNTAL 
CAN C0MPA7IV, COIP/FRRIONS HY ORPRINC, 
roriMTY OF DO PAOF, TLLIMOIS, 
CROVAMR, INC., CRO*-TN CORK A S^AL 
CO., INC., CnLLTCAN INTFRNAT IONAL 
COMPANY, CTTLLICAM NATRR CON
DITIONING, INC., FRANK ^7, CNRRAN, 
CTJSTOM NRTALS PROCFSSING, 
DAP, INC. OF DPFCNAM COSNPTICS, 
DADDRRT CHFHICAL COMPANY, 
DBUBLIN COMPANY, DOBSON CONSTRDCTION 
IWC,, DnO PAST CORPORATION, DD-TONR 
CORP., HAROLD ROAN, FKCO MOnSPWARF 
CO., BL-PAC, INC., FMBOSOGRAPM DIS
PLAY MPG, CO., RSS KAY FNAHFLING, INC., 
RTHICON, INC., FFLT PRODNCTS MFG. CO., 
FLINT INK CORP., FTTRNAS FT.FCTRIC 
CO., ORARHASTFR DIVISION, FHFPSON 
FLFCTRIC, THF GILDFRT 6 BFNNFTT 
MFC. CO., OLD LTOniD DISPOSAL, 
PFNRY PRATT COMPANY, J,H. HUBFR 
CORPORATION, MYDRITB CHRMICAL CO., 
INTAGLIO CYLINDFR SBRVICB, INC., 
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1 JOHNSON & JOHNSON, J S S TIN MTT^L 
PHODOCTS, KNAAOK flPO, CO., r.ftNSINO 

2 SBRVICR COHPOT?ATION, LAMTTPP 
CHEMICAL, LIOniD HY^TAMICS, 

3 L10DID WASTE, TNCOEPOEATED, 
STEVE fTARTEL, MASON ITE COppo-

A HATTOr?, VCWHARTEP CHEMTCAt. CO., 
METAL EECLATMTNO COR POP AT TONT , 

•> METRO POL TTAN CTRCTTTTS, 
MIDWEST RECYCLINO COMPANY, MOH"'OOMEPY 

fi TANK LINES, NORTON THTOEOL INC., 
NR. FRANK, INC., NAMSCO, INC., 

7 NATIONAL CAN CORPORATION, NAK-DAP CO., 
NNCLEAP DATA, INC., PPO INDNSTPTES, 

R INC., PASLODE COMPANY, PIERCE 6 STEVRNE 
CHEMICAL CORP., PIONEER PAINT PRODNCTS, 

9 PREMIER PAINT CO., PVT. E-NAT ION AL CO., 
R-LITF, REFLECTOR HARDWARE CORP., 

10 REOAL THRR, RELIANCE UNIVERSAL, INC., 
RICHARDSON GRAPHICS, JOHN ROSCO, 

11 ROKEMA INDUSTRIAL ^7ASTE, ST, CHARLES 
MANUFACTTTR TNG, SCROLLE CORPORATION, 

12 SCRAP RAULEPS, SHERWTM WILLIAMS 
COMPANY, SRELD COATINGS, INC., 

13 SI7E CONTROL COMPANY, SKIL CORPORA
TION, SRECTAT. COATINGS CO., 

14 SOUTRERN CALIFORNIA CHEMICAL, 
SPECIALTY COA*^INOS, INC,., 

15 SPOTNMLS, INC., STAR TRTTCKTNO, STERN 
ELRC'"RONICS, INC., JOE STRAT7SNTCK, 

16 STUART CHEMICAL & PLAINT, INC., 
SUMMER & MACE, SUN CRE^^TCAL, 

17 SYNTECR WASTE TREATMENT CENTER, 
T.R.C., TEEPACK, INC., ALFRED '^ENNY, 

IR THlELE-ENGDAHL, INC., THOMPSON 
CRBRICALS, TIPPT CHEMICALS, 

19 TOONBY DISPOSAL, TRIPLE S. ETCHANTS, 
aRIROYAL, INC., UNITED RESIN AD-

20 R86IVBS, INC., R.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNT-

21 VERSAL RESEARCH LAHORATORIFS, INC., 
UNIVERSAL TOOL 6 STAMPING COMPANY, 

22 VANDER MOULEN DISPOSAL, VELSICOL 
CHEMICAL CORP., VICTOR GASKET 

23 DIVISION OP DANA CORPORATION, 
WARNER ELECTRIC HRAKE & CLUCH CO., 

24 WARWICK CHEMICAL, WASTE RESEARCH & 
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1 RPCYCLINH, yPROX COP POP AT , and ) 
Other unldentifipd persons, ) 

2 i 
Third-"£irtv Pefonriants. > 

3 

4 

5 

r, 

7 

P 

O DPPO<?TTTOn OP 

10 RICHARO P. POICP 

11 

12 

13 

1 4 

15 

16 

17 

Ifl 

19 

20 

21 

22 

23 

24 

July 11, 1990 
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1 
T 

A 

5 

6 

7 

R 

•> '''he contlnucH deposition of F?.TCnARD BDWIN 

in P.OTCP, called for examination by the Defendanta* 

11 pursuant to notice and pursuant to the proviaiona 

12 of the Federal Rules of Civil Procedure of the 

n United States District Courts, pertaininq to the 

14 takinq of do positions for the purpose of 

15 discovery, taken before Arnold M, Coldstlne, a 

Ifi Notary Public and Certified Shorthand Reporter 

17 within and for the County of Cook and State of 

in IllinoiSr at 227 West Monroe Street, on Tuly 11, 

19 1990, commencing at. the hour of 1:4*5 o'clock p.m. 

20 

21 

22 

23 

24 
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APPRARAVCPS; 

3 
Mr. Alan S. Tonenb^u-n and 

4 Mr. L'S'noarcl M. nolman 
Trial Attorney 

5 '=;nvironniental Fnf or cene nt 'Section 
Land 6 Matural Resourcos Division 
-".R. Pepartment of Tustice 
P. o. nox 7611 

7 Ren Franklin Station 
Washlnqton* P. 20044 

R 

0 
-and-

-and-

Hr. Michael R. Rerman 
10 Assistant Reqional Counsel 

Solid vaste a Rmerqency Response Branch 
11 Ti.s, Fnvironmental Protection Aoency 

Ronion v 
12 230 South Oearborn Street 

v^'hicaqor Illinois 60604 
13 

Peter w. Moor© 
16 Assistant Reqional Counsel 

U.S. Pnvirontnental Protection Aqency 
16 Reqion V 

Office of Regional Counsel 
17 230 South Dearborn street 

Chicaqor Illinois 60604 
I 3 

appeared on behalf of Plaintiff, 
19 United States of America* 

20 
Ms, Anne M. Reckert 

21 Ross a Hardies 
160 North Michlqan Avenue 

22 Chicago, Illinois 60601-7667 

23 appeared on behalf of Ashland 

24 
Chemical Company; 
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1 APPBARAMCr: ( rOMTIvy PD) : 

2 

^ Mr. Christopher A, Pee 1 o 
^'i]«l•nap, 'larrolri, Alien & rJixon 

4 22 5 '-'egt '^^cker Drive 
Chic,ICO, Tlllnois 50#;05-12?o 

5 
•appedfpd on behalf of 

6 Penn Central Corporation; 

7 

f] Mr, Robert M, Olian 
Ridloy & Austin 

R One First Naitonal Pla^a 
Chicago, Illinois <50603 

10 
appeared on behalf of 

11 Pre Finish Metals, Inc.; 

12 

13 Ms, Lisa Anderson 
Cardner, Carton 6 Douglas 

14 Ouaker Tower 
321 Morth Clark street 

15 Chicago, Illinois 60610-4705 

16 appeared on behalf of 
Desoto, Inc.I 

17 

10 
Mr. .Toscph V. Faraqanls, 

10 Ms. Rllen Lois Sisook 
Karaqanis & ^^hite, Ltd. 

20 414 north Orleans Street 
Chicaqo, Illinois 60610 

21 
appeared on behalf of 

22 American Can Company, Inc.; 

23 

24 
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17 

10 

19 

30 

21 

22 

23 

24 

APPEARAMCPf? (COWTINHRr?) j 

P'r, 7 am CO T, J, Poatlnq 
Law Offices of .Tames T. ,7. r 
Printers Row 
04? South Dearborn Street 
Chicano. Tllinois 6060s 

eating, P.C. 

appeared on behalf of 
Premier Coatinqs, Inc.; 

fr, Rdward 7. Leahy 
Leahvr Risenberg s Fraenkel, 
309 T-lest Washington Street 
Chicago, Illinois 60606 

Ltd, 

appeared on behalf of 
Scholle Corp.; 

Mr. David S, Finch -and 
?1r. Harvey M, Sheldon 
McDermott, wm & Pmery 
227 West Monroe Street 
Chicago, Tllinois 60606-5096 

Mr. Richard S, VanRheenen 
Cromer, Raglesfleld & Maher, 
Station Place 
200 South Meridian street 
Indianapolis, Indiana 46225 

P. A. 

appeared on behalf of 
.7 ft S Tin Mill Products 
Inc., et al.J 

Companv, 
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I APPEAPAMCPS {CO»:TTrwjP;n) : 

? 

1 Mr, nra dl ev L, LI 1 iam? 
Ice, 'filler, nocadio fi Hyan 

4 One American "Square 
nox <?.2 0T1 

5 Indianapolis, Tndjan.T4'?2'^2 

apneared on behalf of 
Indiana Department of Piqhways, 

7 

9 

n 

10 

11 

12 

13 

14 

15 

l(S 

17 

la 

19 

20 

21 

22 

23 

24 
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1 MR, PINCH; Hack on the record, please. 

2 0« Before we went on our lunch break, I 

3 believe the United States volunteered to brinq 

4 over the administrative record or portions of 

5 it. 

^ There are documents that may be 

7 contained within the record that were 

8 identified by Mr. Bolce as likely to refresh 

9 his recollection on a number of points where he 

10 said his recollection needs to be refreshed 

11 before he can testify further* 

12 What 1 would like to do now Is see If 

13 we can marshal together those documents, at 

14 least one document that may or may not be 

15 within the boxes containing the record that was 

16 Identified by Mr. Bolce as in my possession 

17 now, so we can just use my copy if you want. 

10 And it may be useful after we get those 

19 documents together to resume questioning with 

20 them being available for Mr* Bolce's review* 

21 First of all, I believe Mr* Bolce 

22 testified that copies of the comments made by 

23 the defendants to the administrative order 

24 would help refresh his recollection as to 
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1 positions taken by the defendants on the 

2 effectiveness of soil solidification. 

3 I would ask that the documents that 

4 Mr. nolce was alluding to be pulled from the 

5 record, so that wc can make copies of them 

6 under government supervision so that Mr. ^oice 

7 will have them available. 

g A, T think those are very voluminous 

9 documents. It would take me hours to go 

10 through them. 

11 As far as copying, these are documents 

12 you sent to us or the defendants sent to us. 

13 So they are available to the defendants. 

14 MR. TRNRMRAOM} Are you just talking about 

15 the ERM comment or are you talking about 

16 something else? 

17 MR, PINCH: We asked Mr. Bolce some 

IS questions about his understanding of the 

19 defendant's position on the effectiveness of 

20 soil solidification. 

21 Mr. Bolce said that he remembers 

22 certain things. My understanding from his 

23 testimony was that he doesn't remember muchr 

24 but that his recollection of his understanding 
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1 of defendants' position on this issue would be 

?. refreshed by reviewing commentB that were 

3 submitted by defendants. 

4 I don't know specifically what 

5 comments will refresh his recollection. 

6 Perhaps Mr. Bolce knows that. 

7 MP, TRNFNMAnMi I don't think that — I 

R don't think --

9 I would suggest that we allow the 

10 witness to see if his recollection is refreshed 

11 by the responses to the comments that you 

12 marked as an exhibit before during the 

13 deposltionf and by the witnesses looking at 

14 PRM's comment. 

15 There are just too many documents to 

16 him to have him review the documents. If you 

17 want him to review Standard T'a comment# maybe 

18 that will do it. 

19 MR. PiNCni That is fair. 

20 Why don't we start with Exhibit 50, I 

21 believe it is, then we can go into RRM's 

22 comments if he needs to. If that doesn't work, 

23 we will just see where we are at. 

24 
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1 PICRARD BOICP, 

2 havlnq been previously duly sworn, 

3 was examined and testified further as followss 

4 DTRPCT PXAMINATTON 

5 (CONTINUPD) 

PY MR, PINCMt 

7 0, Before the lunch break, Mr, Roice, I 

8 handed you what has been marked for 

0 identification as Roice Deposition Rxhibit 50, 

10 and I will ask you if you recognize the 

11 document? 

12 A, Yes, 

13 0, What is it? 

14 A, It is a responses of the ns 

15 Environmental Protection Agency to comments 

16 from respondents on Midco I and IT unilateral 

17 orders issued on November 15, 1989, 

18 0. All right. 

19 Is that a document that you ever saw 

20 before today? 

21 A. Yes. 

22 0. In what connection did you see it? 

23 MR, TFNRNRAUMt Can we do this in a way — 

24 I don*t want any probing of the creation of the 
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1 decisional document. 

2 MR, PINCH: I am not aekinq for it, I juat 

.3 want to lay a foundation so that the document 

4 can properly be used. I want to lay a 

5 foundation so the document can be properly used 

6 as a refreshment document. 

7 And it can't refresh his recollection 

8 if he never saw it before* or if he didn't see 

^ it in a context connected with an original 

10 sending, 

11 If you are willing to waive all of 

12 that foundation* I won't ask the questions. 

13 MR. TRNRNBADMi What specifically do you 

14 want me to waive* that he is familiar with it? 

15 MR. PINCHt I want to know if the witness 

16 is familiar with the document* that it was a 

17 document that he was familiar with at the time 

18 that it was prepared or at some subsequent 

19 point that he can testify to* so that it does 

20 in fact reflect the understanding he had at the 

21 time about the issues stated therein. 

22 If you will stipulate to that* I won't 

23 ask any foundation questions. 

24 MR. TPNENRAnMi Would it be sufficient to 
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1 say that he is familiar with parts of it. Is 

2 there any particular part? He may not be 

3 familiar with the whole thing. Is there any 

4 particular part you want him to look at? 

5 MR, PINCH! I don't know to what extent 

6 this document will refresh his recollection, so 

7 T don't know what part he needs to be familiar 

S with in order for the foundation to be laid. 

9 MR. TENENHATJMJ Can we ask him what part 

10 would? Then you can lay the foundation for 

11 that part. 

12 MR. PINCH I Sure. 

13 0. Is there any portion of this document. 

14 Mr. Boice. that you are familiar with? 

15 MR. TRMFNBAOH! I thought that would 

16 refresh his recollection. 

17 MR. PINCH* we will get there. I am trying 

18 to do this piece by piece. 

19 MR. TENRNRAUMi Yes. But, 1 have to 

20 protect the decisional process here. I am not 

21 going to allow r* 

22 MR, PINCHf I am not going to ask Mr. Boice 

23 what role, if any, the document played in the 

24 decisional process. I am not going to ask him 
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2 
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11 

12 

13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

if he ever relied on it in connection with 

their decisional process. 

I am not goinq to ask him if the 

document was used in the decisional process by 

other persons. 

All I want to do is lay a foundation 

as to the connection between this witness and 

this document, so that this document can be 

used as a refreshment document within the 

rules. 

MR. T^KFNBAOMt Wouldn't the efficient way 

to do that be for you to ask the witness if any 

portion of this document would refresh his 

recollection with respect to your earlier 

question? 

MB. PlNCHt That sort of leap froqa a 

little. 

MR« TeNFMBAUMt Once we have that, we can 

ask if he is familiar with them, and whether he 

waa familiar with them at the time the document 

was issued. 

MR. PINCHt We can do it that way if you 

want. 

0. Mr. Bolce. does any portion of this 
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1 document refresh your recollection as to the 

2 position the defendants took on the 

^ effectiveness of soil aolidlfIcation as a soil 

4 remedy? 

5 A. Yes. 

6 0. Okay. 

7 What portions of the document refresh 

^ your recollection in that connection? 

9 A. In part 3* the first page. OSRPA is 

10 responding to an issue brought up by the 

11 defendants^ including a memo from RRM, 

12 regarding the selection of solidification 

13 stabilization as part of the — or indicating 

14 that the selection of solidification 

15 stabilization as part of the remedial action at 

16 the site is inappropriate and deep-well 

17 injection is not necessary. 

18 0. All right. 

19 A. This document is in the administrative 

20 record for the unilateral administrative order. 

21 Q. Okay. 

22 Before we go further. I just want to 

23 ask you a couple questions about this document. 

24 and I won't go any further than that. 
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1 Fxhibit No. SO, was this a document 

2 that was in whole or in part prepared by you? 

3 MR, TRMENHAnMl Wait, 

4 Can we avoid this by just stipulating 

that he is familiar with the document when it 

6 was issued? 

7 MR, PTNCHj We can go off the record for 

B second, 

9 (Discussion had off the record.) 

10 Back on record. 

11 As to Exhibit 50, i*m not going to ask 

12 further foundational questions. I understand 

13 from Mr, Tenenbaum that he will not contest the 

14 use of this exhibit as a refreshment document 

15 to the extent that It does, in fact, refresh 

16 the witness* recollection. 

17 And I am not taking the position that 

IB in so doing the government is waiving any of 

19 the objections or privileges it has asserted in 

20 eonneetion with this document or otherwise, 

21 MR. TRNBNBADMi Or Other objections, 

22 MR, PiNCHt Other objections in this case, 

23 is that okay? 

24 MR, TRNRNBAnm Including the objections to 
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1 this line of queatloninq? 

2 MR. PIMCH: That's riqht. 

3 MR. TRNRNqAtTMt Correct. 

4 HR. FT^7C^; All right. Off the record. 

(Discussion had off the record.) 

(i Rack on the record, please. 

7 Mr. Rolce, you just pointed to 

something In Rxhlbit 50 that refreshed your 

9 recollection. Recause the pages of this 

10 exhibit are not numbered. If you could help me 

11 locate where you are. 

12 A. On Part III. 

13 0. All right, 

14 A. Issue 1, response 1. 

15 0. All right. 

16 Part III, issue 1, response 1; Is that 

17 correct? 

18 A. That's correct. 

19 0. All right. 

20 You are saying that the statement of 

21 issue 1 near the top of the first page of Part 

22 III refreshes your recollection or is it 

23 something else on that page that refreshes your 

24 recollection? 

89 
Longoria ft Goldstine 236 1030 Chicago 



1 hm Primarily the response, 

2 0, Okay, 

3 How does it refresh your recollection? 

4 A, Well, in the second two paraqraphs it 

5 states as follows: 

6 "Apparently, HHM'S 

7 assessment of the 

H effectiveness of the 

9 solidification/stabilisation 

10 has varied. In a meeting on 

11 the feasibility study on 

12 January 15, 1988, Dr. Roy 

13 Rail of RRH advocated the 

14 effectiveness of that 

15 solidification/stabilization 

16 and he continued to advocate 

17 the effectiveness of 

18 solidification/stabilization 

19 during the feasibility study 

20 when RPA was also evaluating 

21 the use of incineration or 

22 in-sltu vitrification for the 

23 soil treatment option, 

24 However, in the Hay 19, 1989 
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1 public comment document For 

2 the Midco Steering Committeer 

3 RRM argued against 

4 BolidlFicatlon/stabilisationf 

5 that 

S solidification/stabilization 

7 is not cost effective and 

8 expressed concern that 

9 solidification/stabilization 

10 may not immobilize all 

11 hazardous constituents, 

12 RRM has also been 

13 inconsistent about the 

14 potential acceptability to 

15 IDFM and RPA of the discharge 

16 to the Grand Calumet River or 

17 to a POTVf, In a meeting 

18 dated January 15, 1988, RRM 

19 indicated that they would 

20 look further into the 

21 potential for a POTW 

22 discharge. Later in a letter 

23 from RRM dated February 12, 

24 1988, RRH concluded that 
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1 quote, 'the only available 

2 discharqe point foe 

3 significant quantities of 

4 saline ground water at both 

5 Bites la a deep well.'" 

6 0* Is it your recollection now having 

7 reviewed these two paragraphs that the 

8 recitation of FRM's position in those 

9 paragraphs Is correct? 

10 MR. TKNENBAUMi I am sorry. What was the 

11 question? Can you read that back? 

12 MR, PINCH* Let me break that up and 

13 withdraw it. 

14 0. Before you read those two paragraphs, 

15 your recollection of the position of defendants 

16 on the effectiveness of soil solidification 

17 needed to be refreshed* is that correct? 

18 A. Well, I told you a number of things 

19 about it. And you wanted to know more detail. 

20 flOr yeSf I am refreshing my memory, if you want 

21 more details on the — on that, what RRM'S 

22 positions were and what the defendants' 

23 positions were at that time. 

24 0. And the materials that you just quoted 
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1 on the record refreshed your recollection as to 

2 that? 

3 A, Yes. Although it seems to state about 

4 the same thing I had previously stated 

5 regarding P.RM, 

6 0. Wellr maybe it did and maybe it 

7 didn't, 

T am just asking whether it refreshed 

9 your recollection on points that needed 

10 refreshing that you couldn't remember? 

11 A. Well* I don't say it helps me remember 

12 everything. It la some additional information. 

13 0. Put It helps you remember some things? 

14 A. Yes. 

15 0. Is there any aspect of RRM*s position 

16 on the effectiveness of soil solidification or 
I 

17 the position of the defendant group as a whole 

18 about which you are still uncertain even though 

19 you have read these two paragraphs? 

20 A. There is always more you can learn if 

21 you read the documents again, Hy memory isn't 

22 perfect. 

23 0. Okay. 

24 Nowf you just quoted two paragraphs 
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1 verbatim on the record. Is it your 

2 recollection now that the statements in those 

3 two paragraphs are correct? 

4 A, Yes, 

5 0» You quoted in the record the following 

6 sentencer quote: 

7 *Roweverr in the 

9 May 19, 1999 public comment 

9 document for the HSC, RWM 

10 argued that soil 

11 solidification is not cost 

12 effective and expressed 

13 concern that soil 

14 solidification may not 

15 immobilize all hazardous 

16 conetituents." 

17 Do you see that sentence? 

18 A. Yes. 

19 Q* Do you know specifically what document 

20 is alluded to in that sentence as to a public 

21 comment document? 

22 A, Yes* 

23 MP, TRNRNRAUH: Same continuing objection. 

24 MP. PINCH: Okay. 
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1 Q, Do you have a copy o€ that document 

2 here today? 

3 A. Yes. 

4 0. Would you retrieve that for roe? 

5 MH, KARAf3ANTR: Which document is that? 

6 MR, PINCHJ T guess it is the Hay 19, 19fl9 

7 public comment document. 

8 MR. FARAnANISi Thank you, 

9 A, Okay, I have got it. 

10 BY MR, PINCHi 

11 0. You have it? 

12 A, Yes. 

13 0. What I would like to do is with 

14 counsel's permission is have a xerox copy of 

15 that single document made so that it can be 

16 markedcas an exhibit. 

17 Is that acceptable? 

18 NR. TRNRWRADNt To copy, yes. 

19 MR. PINCRi Yes. We will have somebody 

20 make the copy in the presence of a government 

21 officer. 

22 (Whereupon a short recess was had.) 

23 Q. All right. Back on the record. 

24 We have made a xerox copy of the 
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1 comments In the USFPA proposed plan for 

2 remediation of the Midco I and Midco IT sites 

3 dated May in, 1989, A document that was part 

4 of the administrative record, 

5 T will ask the reporter to mark this 

6 as Fxhibit No, 51 for identification, we have 

7 made one copy. The original of which remains 

8 in the record and is available for Mr, noice's 

9 review, 

10 (The document above-referred to 

11 was marked Boice Deposition 

12 Rxhibit No, 51 for identification,) 

13 Okay, I will call your attentionr Mr* 

14 Boice, to this document as it appears in the 

15 record. Do you have that? 

16 A, Yes, 

17 0, Okay, 

16 Now, could you tell me how the comment 

19 contained in Bxhibit No. 51 show any variance 

20 in RRR*8 assessment of the effectiveness of 

21 soil solidification? 

22 A. On page 6, first paragraph it says* 

23 •The effectiveness 

24 of solidification to 
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1 imnoblllKe all contaminants 

2 of concern must also be 

3 considered. Previous 

4 attempts at evaluating 

5 solidification processes 

6 have shown that arseniCf 

7 chromiumr lead, phenols and 

phthalates (all 

9 contaminants of concern) 

10 may not be satisfactorily 

11 immobilized by 

12 solidification.* 

13 Q. How is that a variance in FRM's 

14 assessment of the effectiveness of soil 

15 solidification? 

16 A. Well, previously they had by 

17 submitting the feasibility study without 

18 pointing out any problems with or weaknesses in 

19 solidlfication, although, well, they had 

20 submitted the feasibility study without any 

21 indication of any weaknesses in the 

22 solidification process. 

23 And then later they emphasized these 

24 weaknesses. That is, basically they go from 
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1 prorootlnq it* to emphasizinq the weakneases of 

2 the solidification process. 

3 0. So you are sayinq at some point they 

4 actually promoted the effectiveness of soil 

solidification? 

6 A. Ve s. 

7 0, And this was during a meeting on 

5 .Tanuary l*i, 1988? 

9 A. That's the first time they promoted 

10 it. Yes, 

11 And then it continued* for example* 

12 when we* nPA* expressed concern that volatile 

13 organic compounds may not be effectively 

14 treated by solidification/stabilization* they 

15 came up with the idea of adding in-situ vapor 

16 extraction to the solidification/stabilization 

17 process. 

18 Then throughout the whole process they 

19 never emphasized any weaknesses or 

20 dlsadventages to solidification. Although* T 

21 should say that the Agency was already aware of 

22 these potential problems with solidification --

23 0. You mean — 

24 A. — that they noted there. 
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1 Q. So, the Aqency was aware bf the 

2 potential problems identified on page 6 of 

3 Exhibit 91? 

4 A, That's correct. 

9 0. You say aware of the potential 

problems, are you saying ~ 

7 A. T should say weaknesses. 

B n. Weaknesses. 

9 Are you saying that the Agency agreed 

10 with RPK's assessment that solidification may 

11 not be able to immobilixe all contaminants of 

12 concern? 

13 MR. TRNENRADM; Same continuing objection. 

14 ' A. We agreed with that. Yes. 

15 BY MR, PTNCHi 

16 0. Do you still agree with it? 

17 A. Yes. 

18 MR, TENENDAUMt Could you read back the 

19 question and answer please? 

20 (The record was read.) 

21 BY MR, PINCH: 

22 0. Why, if you know, did Roy Ball 

23 advocate soil solidification beginning in a 

24 meeting on January IS, 1988? 
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MR, TENENRAUMJ Objection. 

A, I can only eoniecture as to why he did 

that, 

nv HP. PTNCP! 

0. Wellr you are arguinq there is a 

6 variance in position. You are atatinq that his 

7 position as of May 19, 1989 is that stated in 

8 Fxhiblt 51, and the position was different 

9 about a year and a-half earlier, on January 15, 

10 1988, 

11 A. Yes, Plus throughout the feasibility 

12 study process. 

13 0, Did Mr. Pall ever tell you why he took 

14 the position he did on January 15, 1988 and 

15 later changed it? 

16 A. No, he didn't. 

17 Q. Do you know whether FPM came up with 

18 the idea of soil solidification in connection 

19 with Hideo I and Midco II to begin with? 

20 A. As far as I know, they are the first 

21 ones, Roy Ball was the first one to come up 

22 with that idea. 

23 0. Did he come up with the Idea in 

24 response to a government request for some form 
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1 of soil treatment or aomothinq? 

2 A. No» it was in the original document 

3 submitted for the feasibility study, 

4 fiol idif ication/stabil ization was one of the 

5 original — 

6 Okay. Z guess I have to correct 

7 myselfr in that there was a screening document 

S submitted first and an array of alternatives 

9 documentf that included 

10 solidification/stabilisation as one of the 

11 treatment methods. 

12 0. A screening document? 

13 A. There was a document that listed a 

14 whole range of alternatives, then another one 

15 that did some preliminary screening. 

16 0. So there are two documents you are 

17 saying? 

IB A. Yes. So Dames & Moore included 

19 solidification/stabilization in those 

20 documents. 

21 0. Ts there a title for these documents 

22 or description that Is commonly used? 

23 A. The later one was called the 

24 preliminary screening or the array of 
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1 alternatives document. 

2 Q. That's the second one? 

3 A. The second one that came out I think 

4 In November 1987, 

5 0. Array of alternatives? 

6 A, Array of alternatives document for 

7 Mldco If and there was also one for Kidco TI. 

8 And the earlier one T think was called the 

0 preliminary negotiations document. 

10 0. Do you know what the date of that 

11 document waSf roughly? 

12 A, I think It was roughly September 1987. 

13 0. And soil solidification was identified 

14 in one or both of these documents? 

15 A, Yes. 

16 Q. And Damos & Moore prepared both of 

17 these documents? 

18 A. Yes. 

19 Q. Under whose direction and supervision? 

20 A. Under the consent decree. 

21 Q. Did Dames & Moore report to anybody 

22 over the foriD'. nature or content of these 

23 documents? 

24 MR. TENFNBAUMt What do you mean by report 
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1 to? 

2 MR, PINCH I Whether they were supervised by 

3 anybody in the preparation of these documents. 

4 A, Well — 

5 MR, TPNFNBAUMT T would oblect to the word 

(i supervised. I am not sure of the distinction 

7 between supervlsef oversight. T don't know 

ft what you are trying to get at. 

9 MR, PINCHs I am struggling here. 

10 0. Did Dames & Moore work with the Midco 

11 Steer ing Committee in the preparation of either 

12 of these documents? 

13 MR. TRNENBAOMJ If you know. 

14 A. Welly BRM was overall in charge of the 

15 proi ect, So I presume it was with their 

16 over sight• 

17 BY MR. PTNCBl 

18 0. At what time? 

19 A, What? 

20 0. They were in charge of the project in 

21 1987? 

22 A. Yes. 

23 0. So --

24 A • Yes. 
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1 Oo Okav. 

2 A. I don't know whether — what the Midco 

3 Steering Committee had on that. 

4 C. Were these documents submitted to the 

5 government by the steering committee, by Dames 

6 & Moore directly, by RRM, by someone else, do 

7 you recall? 

n A, I'm not sure. t don't remember. 

9 0. And which of these documents 

10 identified soil solidification as a possible 

11 remedy for the Hideo sites? 

12 A. Doth of them. Or I should say all 

13 four. There was two for Midco I and two for 

14 Midco II. 

15 Q. So MPM was not the first to propose to 

16 your recollection soil solidification as a 

17 remedy? 

18 MRk TBNRfiDADMs Obiection, I don't know 

19 what use you are using -- the word proposed is 

20 nisleading in light of the line of questioning. 

21 MR. PlNCHt I withdraw the question. 

22 Q. RRM was not the first to mention soil 

23 solidification in the context of possible 

24 remedies for the Midco sites? 
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1 A, No, 

2 0, All riqht. 

3 You have testified that you currently 

4 agree with the observation on page f> of i?xhibit 

5 51 that the effectiveness of solidification to 

6 > immobilise ell contaminants of concern must 

7 also be considered. 

Do you know whether at the time BRM 

9 made this statement there was any additional 

10 remedy under consideration that would address 

11 the mobility of these contaminants? 

12 I am trying to get at the proposed 

13 inconsistency or variance between RRK's 

14 . two-positions here, 

15 A, What do you mean by under 

16 consideration? 

17 Q, I don't know, 

IR What about pump and flush. Was that 

19 Bonething that was being discussed by RRM? 

20 A. Yes. 

21 Q. Did RRM take a position on the ability 

22 of pump and flush to treat contaminants that 

23 would not be Immobilised by soil 

24 solidification? 
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1 MR, TBNRNBAHMJ Same continulnq objection. 

2 MR. KRATlNCi Are you talklnq about in the 

3 report? I don't know what you are talking 

4 about now. 

5 MR, PIMCH; I am juBt talking about in any 

6 communication that RRM may have made at the 

7 time. 

8 A. Would you repeat the question? 

9 MR. PTNCHi I will ask the reporter to 

10 repeat it. He will say It more accurately than 

11 I. 

12 A. Okay. 

13 (The record was read.) 

14 T don't think they took a position on 

15 those specific chemicals by themselveSf no. 

16 0. Do you know if they have ever taken a 

17 position on that? 

18 A. No. necause we don't -- haven't done 

19 treatability study, so we don't know which 

20 ehemicalB will net be immobilised. 

21 Q. How about chemicals that would be 

22 immobilised, do you know what HRM'a position is 

23 on the role that pump and flush might play in 

24 treating those chemicals? 
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1 MR. TRMRNnAUH: I am a little bit confused 

2 also as to what time period you are askinq 

3 about when you say RRM's position. 

4 MR. FTMCH! Okay. I think that is a fair 

5 comment. 

6 Why don't we start with the time of 

7 the alleqed variance* which would be as of May 

fl 19. 1989. Then we will talk about today* as of 

9 this point. 

10 MR. TENRNnAUM: It may be off on the 

11 earlier time* too. 

12 MR, FiNCRt That's fair* too. 

13 Why don't we start with prior to the 

14 time of the alleged variance in RRM's 

15 assessment of the effectiveness of soil 

16 solidification* at the time of that variance 

17 and then today. 

18 MR. TEMRNRATTHi Rubject to my continuing 

19 objection* if you know the answer as to what 

20 CRN's position was* you can tell him. 

21 BY MR. PIWCRJ 

22 Q. Do you know? 

23 A. Okay. 

24 It is contained in this document* 
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1 basically. 

2 MR, TRNFMRAHMl As Of which date? 

3 A. Comments on USRPA proposed plan for 

4 remediation of the Midco I and II siteSf Hay 

5 19, 1989, 

6 So I would simply be trying to 

7 summarize what they are saying clearly — 

8 fairly clearly in this document. 

9 And basically the position was that 

10 there wouldn't be a significant reduction in 

11 the risk by solidifyingr conducting 

12 solidification compared to pumping and treating 

13 the ground water, 

14 RY MR. PINCH I 

15 Q. So their position was that that 

16 pumping and flushing or pumping and treating 

17 would address all of the contaminants that 

18 would be immobilized by solidification? 

19 A. Nellr I don't think they put it that 

20 way, 

21 I think they say that overall it is 

22 just as protective. Their position is that 

23 overall it is just as protective as 

24 solidification with pumping and treating the 
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1 ground water. 

2 Q. Were you aware of that at the time 

3 that the supposed variance of FRW'S assessment 

4 of the effectiveness of soil solidification 

5 first became clear? 

6 MR, TFNRNRAlTH: Is your question whether 

7 they varied prior to this? Is that the 

8 question? 

9 MR. PTMCH: Welly there is an allegation in 

10 Fxhibit 51 that there was a variance in FRH'a 

11 assessment of the effectiveness of soil 

12 solidification. 

13 And I am reading the statement in 

14 Fxhibit 51 to make the time of the variance May 

15 19, 19B9, when a public comment document -* 

16 A. I think you should -- it says* 

17 apparently FPA's assessment of the 

19 effectiveness of solidification/stabilization 

19 le at variancer what I was saying is it is 

20 apparently a change. 

21 MR, TRNFNFAnHi The first reference here is 

22 not to the May 19th. 

23 MR. FlNCRt I understand that. The first 

24 oney I don*t want to try to characterise what 
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1 the document says. 

2 Butf for the sake of speeding this 

3 along* It says that BRM took a position on 

4 . January 15, 1988, then It took a different 

5 position on May 19, 1989. go the variance 

6 didn't occur until 1989 when It took the second 

7 position, 

8 And what T am asking the witness is 

9 whether at the time that the variance occurred, 

10 on May 19* 1989, he was aware of the position 

11 MRM took on pump and treat and pump and flush* 

12 A. Yes. Assuming their position is as 

13 described in this document. 

14 0. Which document are you referring to 

15 for the record? 

16 A. The comments on the USRPA proposed 

17 plan dated May 19, 1989. 

18 Q. That's Exhibit 51? 

19 A* Yes. 

20 Q* Do you disagree with their comments on 

21 pump and flush and pump and treat? 

22 MR. TRN8NBADM} Same Continuing objection. 

23 MR. FINCHs Fine. 

24 A. Which specific comments are you 
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1 referring to. 

2 0. That it would effectively treat, 

3 immobilize the contaminants that would be 

4 immobilized by solidification. 

5 HP, TRNPHPAUM: Objection. 

6 A. That isn't what they are saying. 

7 MR. TENPNRADMj Sorry. 

8 MR. PIHCH; T can answer your objection, 

9 Alan. 

10 MR. TRNEHBAUMi HOW does that — I mean, 

11 how does whether he agrees or disagrees relate 

12 to whether or not --

13 MR. FINCH I It would have an impact on 

14 whether he can plausibly characterize this 

15 supposed variation or variance in ERM's 

16 position on soil solidification as an element 

17 in an impression of bad faith. 

18 It really goes to state of mind, and 

19 we are talking about what is admittedly a 

20 subjective response by the witness to the 

21 performance of ERM. 

22 And I am not trying to examine 

23 anything that the witness did in connection 

24 with remedy selection, or any decision he may 
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1 have made as an PPA official. T am just trying 

2 to understand how he saw a variance in FPM's 

^ position. 

4 MR. FFATINHT If he says he thought it la a 

5 reasonable positlonr then how can he turn 

6 around and say somebody else is in bad faith by 

7 thinking the same thing. That is how the 

^ question goes. 

9 MR. TENENBAUM: T see, 

10 I think, though, I understand what you 

11 are trying to get at; but, I think you have 

12 strayed pretty much squarely into the area of 

13 this particular witness' opinion on remedy 

14 selection, 

15 So I will allow him to answer only if 

If) everybody in the room stipulates that they will 

17 not try to use this for any purpose other than 

IB the bad faith issue, unless, of course, the 

19 court rules and you are entitled to take 

20 discovery on the remedy, en this remedy 

21 selection issue. 

22 MR. PTNCRt I am asking the question in the 

23 context of bad faith, I am not asking --

24 MR. TENENBAOMt T have to get a stipulation 

112 
Longoria ft Goldstine 236 1030 Chicago 



1 from everyone In the room that they won't try 

2 to use it for another purpose. 

3 MR, RARATANTR: If somebody else tries to 

4 use it, you can object at that time. 

5 MR, TRWRNRAUMJ MO, 

6 I think the purpose of a direction not 

7 to answer on this type of question is to make 

8 sure that the waiver — it is like waiving a 

9 privilege in a sense, it is analogous to that. 

10 MR. PinCHt T will stipulate. 

11 I am asking the questions here, nobody 

12 else is. It is our deposition at this stage 

13 and nobody else's. 

14 And T will represent, first of all, 

15 that the questions are being asked in the 

16 context of bad faithi and, secondly, that 

17 Standard T will not assert any waiver of any 

18 privilege that you have asserted thus far in 

19 connection — 

20 MR. TENRNBAnMf I wasn't talking about a 

21 waiver. I understand that point. 

22 I was talking about a different issue. 

23 And, that is, that a different kind of waiver 

24 issue, T guess. That is, if I allowed this 
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1 witness to anawez on such a coref ' 

2 remedy-related question, then the witness* 

3 answer is qoinq to appear in briefs or whatever 

4 else, notwithstanding that the court may 

5 disagree with your position on discovery into 

S remedy-related issues. 

7 T think we are on a peripheral point 

9 in terms of the bad faith issue. So unless I 

9 qet a stipulation from everyone in the room, I 

10 am not going to allow him to answer. 

11 MR. PiNCHf If we are going to talk to 

12 everybody in the room, we will have to go off 

13 the record, 

14 Maybe we can go off the record and 

15 talk to everyone in the room. Rut, T will 

16 propose on behalf of Standard T that this 

17 testimony not be used except in the context of 

18 bad faith or the Impression of bad faith, to be 

19 more accurate, that this witness has stated for 

20 the record. 

21 MR. TMNRMBAOMI Let*8 go Off the record and 

22 see if anyone else has any problem with 

23 stipulating to that. 

24 MR. PINCH( One thing has been pointed out 
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1 to me» an exception to that would be if the 

2 government'e scope of review motion la denied, 

3 Then it is open season anyhow. 

4 HP. TFNRNnABH: Denied in this aspect of 

5 it. right, 

a A. How about people who aren't here? 

7 MR. TRNENRADMi I think If everybody in the 

8 room will stipulate to it. and someone not here 

9 tries to deviate from what everybody in the 

10 room did. it is not going to be looked upon so 

11 kindly by the court, 

12 On this question. T might be willing 

13 to live with it. 

14 (Discussion had off the record,) 

15 MR, FINCH I I tell you what, I am going to 

16 withdraw the question, 

17 MR, TENENBAUMi All right. 

18 BY MR. PINCH! 

19 0, I just want to understand some things 

20 about what has been testified so far, 

21 You have testified, Mr, Bolce, that 

22 you agree with the statement made by ERM on 

23 page 6 of Exhibit 51, 

24 I want to know what you agree with and 
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1 what you don't, or what that testimony relates 

2 to and what it doesn't. 

3 The second sentence of the second 

4 paragraph of page ^ of this exhibit reads, and 

5 I quotei 

5 "because the 

7 success of solidification 

R as a soil remediation 

9 technology for the Midco 

10 sites is uncertain, 

11 alternatives 7 and 8 cannot 

12 be considered cost 

13 effective when measured 

14 against alternatives 4A or 

15 4C, which employ proven 

15 technology and accomplish 

17 essentially the same level 

IB of risk reduction." 

19 Now, I know you testified that you 

20 agree with the observation made by RRM on the 

21 effectiveness of soil solidification to 

22 immobilize all contaminants of concern. 

23 What T am not cleat about is whether 

24 that agreement extends to the sentence I just 
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quoted? 

HR, TRNFNRAOMt Same Continuing objection. 

You may answerr to the extent you can. 

A. wo, 

RY WR. FINCHt 

0. Ts there anything you don't agree with 

in that sentence or do you not agree with the 

whole sentence? 

A. wellf for one thing* the fact that the 

results or the success of solidification is 

uncertain indicates that we have to conduct a 

treatability study. So that is what we are 

doing. 

0. You don't agree with that? 

A, What? 

Q. Do you agree that the success of 

solidification is uncertain? 

MR. TBNBNRADNt The witness has indicated 

that he is not in agreenent with this sentence. 

I thought that was the only basis for tying 

this into the bad faith issue. 

MR. PINCHt What think I am getting at* 

Alan* is that there are at least four* maybe 

six assertions of fact in the sentence. I just 
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1 want to know which ones he agrees with and 

2 which ones he doesn't. 

3 MR. TRM'RNRAUMT He hasn't said he agreed 

4 with any of them In that sentence. 

5 MR. PINCH: If he doesn't agree with any of 

6 them, T just want him to so testify. 

7 MR, TRNRHHAOMi ^?hy don't we, if I could 

Q suggest, ask him if he agrees with any. 

9 Subject to our objections, I will let 

10 him answer as to whether he agrees with any 

11 parts of it. 

12 py MR. PINCH: 

13 0. Okay. 

14 Do you agree with any part of that 

15 sentence? 

16 Actually, met we withdraw that for a 

17 second. I propose that I break the sentence 

IB down into parts because my concept of what is a 

19 pert of a sentence and his concept of what is a 

20 part and your concept may be different, we may 

21 not be talking about the same thing. 

22 MR. TRNENHADMl All right. 

23 If you want to ask him subject to our 

24 objection whether he agrees with parts of the 
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1 sentence* I will let hint answer yes or no. 

2 Dut* I am not going to allow him further than 

3 that. 

4 HY MR. FINCf?: 

5 0. Let's start with the first assertion 

6 which I see is the first clause* "hecauae the 

7 success of solidification as a soil remediation 

Q technolooy for the Midco sites la uncertain.* 

9 Do you agree or disagree with that 

10 clause. 

11 MR, TRNENDATjHt Same continuing objection. 

12 A. ffe agree with that. 

13 DY MR. PINCH: 

14 0. You do agree with that. Okay. 

15 The next assertion is that* 

16 "alternatives 7 and 8 can not be considered 

17 cost effective when measured against 

18 alternatives 4A and 40.* 

19 Do you agree with that? 

20 NR. TRNRNBAnHt Same continuing objection. 

21 A. No. 

22 RY MR. PINCH: 

23 0. You do not agree with that? 

24 A. No. 
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1 0. The next assertion is do alternatives 

2 4A and 4C employ a proven technology? 

3 HRo TFNRNPAUMi Same continuing objection. 

4 A, It is a proven technology. Although# 

5 it is not for soils treatment, it is for ground 

6 water treatment. 

7 l»Y MR. PINCH J 

8 0. Just for ground water treatment? 

9 A. It is proven technology for ground 

10 water treatment. 

11 0. Hut not for soil treatment? 

12 A. Right. 

13 Q. And I guess the next assertion is that 

14 alternatives 4A and 4C accomplish the same 

15 level of risk reduction. 

16 MR. TFNPNHAnM: Same continuing objection. 

17 A. I disagree. 

18 BY HP. PINCH I 

19 0* Why do you disagree with that? 

20 MR. TBNENBAUHt Well# the Only relevance to 

21 this is whether he agrees. If he agrees, then 

22 you might have some relevance to bad faith. 

23 That is why I let hin answer yes or no. 

24 He said he doesn't agree. So, I don't 
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1 aee -- you are at a core remedy isfiue. Vou are 

2 aaking thia witness* personal opinion as to 

3 Bome of the alternatives. That gets to the 

4 core of the remedy. 

5 MB, PINCH: T want to avoid dolnq that. 

6 Let roc try and aee if t can avoid doing it. 

7 before I abandon thia line of questioning. 

8 0. Is there anything — I don*t want to 

9 know what you think, Mr. hoice. I don*t want 

10 to know your opinion about why you disagree 

11 with the assertion that alternatives 4A or 4C 

12 accomplish essentially the same level of risk 

13 reduction. 

14 Put, is there anything that the 

15 defendants or PRM said or did that created that 

16 disagreement? 

17 MB, TENENPAUMt Same continuing objection. 

18 A. Yes. 

19 They conducted the remedial 

20 inveatigation feasibility study, including the 

21 risk asseesments for them, and the evaluation 

22 of alternatives. 

23 BY MB, PINCHt 

24 Q. And was there anything that the 
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1 defendant or did that is contained in the 

2 recordf or otherwise for that matter, that is 

1 inconsistent with the assertion that 

4 alternatives 4A or 4C accomplish essentially 

? the same level of risk reduction? 

6 MP, TRMRNPATlMs Same continuing objection. 

7 A. Yes, 

fl py MR, PINCH 1 

9 o. And what is that? 

10 A, They prepared the remedial 

11 investigation feasibility study, 

12 Q, That is inconsistent with that 

13 assertion? 

14 A. Yes. 

15 There is information in there that is 

16 inconsistent with that assertion. 

17 0, What information is that? 

10 A. I would have to get the documents out 

19 and the reason. 

20 Q, Before I move on to another subject, I 

21 would like to give you a chance to do that. 

22 Why don't we go off the record and we 

23 will see how long it takes. If it is a lengthy 

24 process, we will talk about deferring it. But, 
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1 If It can be done fairly quickly, I would like 

2 to do that now, 

3 MR, TBNRMRAUMt Okay, 

4 (A short recess was taken.) 

5 MR, PINCH: On the record, please, 

We have had an ofC-the-record 

7 discussion of additional dates on which the 

9 Hoice deposition could continue following the 

9 close of testimony today, 

10 I have stated for the record that I an 

11 available to continue my questioning on 

12 Thursday, July 12th| Friday, July 13th; 

13 Saturday, July 14th; Monday, July 16th, and 

14 Tuesday, July 17th, 

15 I also want the record to reflect that 

16 we need at least two days to complete our 

17 questioning beyond today. That If given two 

18 days, I will be certain to complete that 

19 testimony, however, 

20 That is the only thing T want to state 

21 for the record at this point, 

22 MR. KARAGANis* Joseph Karaganis for 

23 American Can, 

24 I would like to state that I am 
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1 available Thursday and Friday of this veekr 

2 Saturday of this week, if need be, as well as 

3 Tuesday, Wednesday and Thursday of the 

4 following week to take my portion of the 

5 deposition of Mr, Bolce, 

6 I have deferred to my co-counsel In 

7 conducting examination thus far. I took some 

8 preliminary examination with respect to the 

B contents of the record and deferred substantive 

10 questioning to my co-counsel, so that they 

11 would have an Initial opportunity. 

12 I will need two days of examination of 

13 Mr. Bolce. 

14 Lisa indicated for Desoto that Mr. 

IB Port, her partner, would require some 

16 additional time and that he would make his 

17 schedule available, including Saturday, the 

15 14th, if need be, and days next week. 

19 MS. ANDERSON: Desoto would prefer that — 

20 next week is really tentative for Mr. Port's 

21 schedule, and that if need be we could possibly 

22 agree to a date beyond the discovery date to 

23 continue this deposition, due to the many 

24 depositions that appear to be scheduled next 
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1 weekr which Desoto has not received notice of 

2 to date. 

1 MR, TRNENDADMi Off the record. 

4 (Discussion had off the record.) 

5 Rack or not record. 

6 We will try and see what we can do to 

7 accommodate everyone with their needs for 

fl depositions, given the extensive schedule of 

9 depositions scheduled over the next few days. 

10 I would mention that the Roice 

11 deposition is now in day five, and perhaps aone 

12 of the defendants could have combined their 

13 questions better or expedited the matters 

14 better, so as to reduce the need for days. 

15 Ne are talking now it sounds like it 

16 will have to be a ten-day deposition according 

17 to the defendants. I wonder whether time has 

IQ been used in an efficient fashion in that 

19 connection. 

20 Just let me state for the record my 

21 schedule and the schedule of the other 

22 depositions in the case. 

23 On Thursday, tomorrow, July 12th, we 

24 have the deposition of Robinson in Lexington, 
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1 Kentucky, 

2 On Friday* the July I3th, we have the 

3 deposition of Motorola scheduled as well as the 

4 deposition of Oesoto* although I understand 

5 that that may be obviated by a stipulation, 

6 possibly. 

7 Nonetheless, we can arrange for other 

8 coverage for the deposition of Motorola, and 

9 assuming that the deposition of Desoto is not 

10 necessary because of a stipulation, we can 

11 continue the Boice deposition on Friday, as 

12 long as I can catch a 33 a plane on Friday, 

13 3:55 Chicago time. 

14 The deposition on July 18th, Monday, 

15 July 16th, we have the deposition of Insilco 

16 Corporation scheduled as well as the deposition 

17 of Ernest Dehart, 

18 It is possible that the deposition of 

19 Insilco will be obviated by stipulation, I do 

20 net know, if not, I might be able to arrange 

21 other coverage for that deposition, 

22 I will have to attend the deposition 

23 of Ernest Dehart if that goes forward. If it 

24 does not go forward, then July 16th would be a 
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potentially available date for yet another 

continuation of the !3oice deposition. 

On July I7thr In an attempt to be 

efficientr we have noticed the deposition of 

all nine defendants under Rule 30 (b) 6 for 

approximately one-hour depositions on the 

listed subject. And T will need to be present 

on those depositions. 

On Wednesdayf July 18th, we have 

noticed the deposition of Rust-Oleum. That may 

be obviated by a stipulation. If so, we can 

continue the Qoice deposition yet again on that 

date, or possibly I could make an arrangement 

with someone else to take that deposition and 

we can still convene the continuation of the 

Roice deposition on that date. 

On Thursday, I should add — that 

was — what was that Wednesday, July? 

MR. KARAOANIS: 18th. 

HR. TRRRNBAnMi July 18th. Off the record 

for a second. 

(Discussion had off the record.) 

Also on July 18th we have the 

deposition of IDRM continuation. I will 
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1 arrange for other coverage for that* so If the 

2 date is otherwise available T can do the nolce 

3 continuation. 

4 We are off the record for a second. 

5 (Discussion had off the record.) 

6 On Thursdayr July 19th, we have the 

7 depoeitlon of ?enith scheduled as well as the 

8 deposition of Standard T. It is possible that 

9 one or both of those will need not to be taken 

10 because of a stipulation. 

11 If only one of them is scheduled* I 

12 can probably arrange for other coverage for 

13 that deposition. If both of them are 

14 scheduled, I won't be able to do that and, 

15 therefore, I will have to take one of them. 

16 And, otherwise, though, if there is 

17 only one of them scheduled on the 19th, that 

18 would also be a potential date for the 

19 eontinuatlon of the Boice deposition. 

20 And Friday, July 20th, I don't know 

21 the potential possibility. So I would suggest 

22 that we — 

23 MR. RARAGAMTSx Let me just State for the 

24 record that, as many parties in this case, the 
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1 JuBtice Department has more than one attorney 

2 representing the United states government in 

3 this case. Listed as counsel in this case are 

4 at least three Justice Department attorneys. 

5 Where there are any conflicts that 

6 have cxistedr they are conflicts that have been 

7 at least generated equally by the Justice 

fi Department's scheduling of depositions after 

9 other days have been scheduled. 

10 So to the extent if we can work this 

11 out by agreementf that is fine. But. we are 

12 prepared to go forward tomorrow. If you want 

13 to have another Justice Department attorney 

14 here tomorrow, we will prepare to go forward 

15 tomorrow, on Friday, on Saturday and on every 

16 day next week, so that we can complete this 

17 deposition. 

in Hr. Boice'a deposition involves a 

19 witness that you have designated as having 

20 expertise and knowledge about a wide variety of 

21 subjects. Indeed, he is the only 30 (b) 6 

22 witness you have designated. 

23 As a result, given the fact that this 

24 case Involves tens of millions of dollars, the 
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1 deposition schedule that has been established 

2 for Mr« Boice is not at all unreasonablOt 

3 So we feel that it is incumbent upon 

4 the government to produce the witness and 

5 counsel sequentially on dates continuing from 

6 today through the end of next week. 

7 If you feel you can't do that* then 

8 give us specific dates that you can do it and 

9 we should have those dates by this afternoon, 

10 MR, PiNCRi Can we go off the record for a 

11 second? 

12 HF, TRNBNBAOMi If I Can respond on the 

13 record. 

14 I do not agree with some of the 

18 statements that were made. These depositions 

16 were noticed on open dates, all the depositions 

17 that we have scheduled, 

18 Correct me if I an wrong, but I think 

19 that American Can is only available on three of 

20 the days on — 

21 MR, RARAGANISt I told you I would be 

22 available Thursday, Friday, Saturday, as well 

23 as Tuesday, Wednesday and Thursday of next 

24 week. So I am available on six of the days. 
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1 MR, TRNPHRAITKI All rlqht. But on some of 

2 those days one of your other co-counsel wants 

3 to question. 

4 MR. KARAnAMIS: My co-counsel indicated he 

5 wanted to question on Monday. He also wanted 

6 to question on Friday. 

7 MR. PINCH* Or Saturday. 

8 MR. KARAOAMIS: Or Saturday. 

9 MR. TRNRNRAUMi Maybe American Can should 

10 question on Prldayt but I will have to leave 

11 that to you to work out. 

12 MR. FINCH* I don't think that the record, 

13 Alan, will be expedited if we start switching 

14 off days. 

15 I think the only way to move this 

16 along and save everyone time la for each of us 

17 to complete his questioning and then the next 

18 attorney to pick up. 

19 Particularly In view of the 

20 posBibllity that the witness may claim to have 

21 answered questions that were already asked. I 

22 just don't think it is very efficient to divide 

23 it up that way. 

24 Can we go off the record for a moment. 
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1 (Olscuesion had off the record.) 

2 Could the reporter please read the 

3 last two questions and answersr please. 

4 (The record was read.) 

5 0. Mr. Rolce, have you been able to 

f) identify any information in materials you 

7 looked at durinq the break that show this 

9 inconsistency? 

9 A. Yes. 

10 Q. What materials are those? 

11 A. Well* besides I mentioned before the 

12 remedial investigation feasibility study. 

13 0. Yes. 

14 A. heside that# there was another 

15 document submitted by FRN during negotiations# 

19 which concluded that if solidification was 

17 conducted# the ground water pumping and 

19 treatment system would only have to operate for 

19 three to five years. 

20 If it was not conducted# then the 

21 ground water treatment system would have to 

22 operate for many years# maybe a hundred years 

23 or so. 

24 So that indicated another change in 
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1 ERM'B position from before the public comments' 

2 period. They advocated that during the public 

3 comment period they were -- they argued against 

4 its effectiveneas^ then.back during the 

3 negotiation period they argued again that it 

was effective. 

7 0, Okay. 

R A. That would have also reflected the 

9 position of the Nidco Steering Committee at 

10 that time. 

11 o. I asked you what documents. In order 

12 for this deposition to proceed a little more 

13 orderlyr I need to focus these questions on a 

14 step-by-step basiSf if I may. 

15 NoWf you alluded to negotiations. 

16 What negotiations are you alluding to? 

17 A. Both following the public comment 

18 period, or actually it started even during the 

19 public comment period. 

20 There were negotiations with the Hideo 

21 Steering Committee regarding implementation of 

22 the final remedy at the Hideo I and Hideo II 

23 sites. It was conducted from May — the first 

24 meeting, the notice letter was Nay 9. That 
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1 Initiated the negotiation period. It ended 

2 around the middle of ;;eptember. 

3 Q. Okay. 

4 Novr you said there was a document 

5 that ERM produced during negotiations that was 

inconsistent with the conclusions stated in 

7 . Pxhibit No. 51? 

8 A, That's correct. 

9 n, Nowf what is that document? 

10 A. Nait a minuter now. The statement in 

11 »!xhlbit 51. Okay. 

12 X don't remember the date, but it was 

13 a document that evaluated the length of time it 

14 would take to meet clean-up action levels in 

15 the ground water if solidification was 

16 conducted, and if It was not conducted. And It 

17 was submitted during the negotiations period, 

18 probably In July. 

19 MR. TBNRNnANMt Let me just state for the 

20 record that we reiterate our object to this 

21 whole line of questioning. 

22 We are only permitting the witness to 

23 answer for the limited purposes — subject to 

24 our objections, for the limited purposes of 
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1 this bad faith question. 

2 MR. PINCH! That io fine. 

3 Q. Was this document a letter, was it a 

4 report, was it a memorandum, what was It? 

5 A, Well, it was transmitted with a letter 

fi from one of the defendant's attorneys. I think 

7 it was Harker. It was a memo to them, to 

n Harker. 

R Q, Tim Harker? 

IQ A. Yes. 

11 Q. Is it part of the administrative 

12 record? 

13 A. No. it was submitted following the 

14 R.O.D. So it is not part of the administrative 

15 record, 

1#> 0. Is it part of any of the 

17 administrative records that are assembled in 

18 connection with the certification that was 

19 filed with the court? 

20 A, No. because it was a negotiation 

21 document. 

22 0. Okay. 

23 Do you have a copy of that document in 

24 your file? 
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1 A. Yes. 

2 MW. KFATI»»in: *«hat file is that again? Ta 

3 that the one that we have over there* do we 

4 have a name for it? 

5 MR, FINCRi T don't think so. 

6 0. What file is It In, Mr, noice? 

7 A. Tn the EPA's files, 

8 0. EPA'a files, 

9 MR, FRATINGI That is what I called It. 

10 RY MR. PINCHs 

11 0. Would you be able to locate that 

12 document? 

13 A, Yea. 

14 0. All right, 

15 I will make a request that the 

16 document be produced at the time that the first 

17 and second drafts of the RI report are 

18 produced, which will be the next session with 

19 nr« Boieo. 

20 A, When is the next session? 

21 MR. TENRNBApMi Friday, 

22 A. I don't know whether we can get the 

23 first and second drafts by then, 

24 NR. TRNRNBAUMt I think that is 24 hours. 
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1 We will request that tomorrow morning 

2 and It will come back sometime on Prldayr 

3 hopefully, 

4 A. Right. 

5 MR. PINCni Well, we will make the request 

6 now. And I would be more than happy, since we 

7 have been off the record so much, If the 

9 request could be submitted today, then that 

9 might expedite it. 

10 You can*t do that? 

11 A. Mo, it Is already 4, after 4iOO 

12 o'clock. 

13 MR. TRNENBAnK* I would mention that either 

14 you or your co-defendants certainly have a copy 

15 of this document. 

16 MR. FiMCHt I am sure we do. 

17 But, for the record, I want to review 

IB the copy that Is in the BPA'S files to see If 

19 there are any notes or memoranda connected to 

20 it or interlineations that may be a subject of 

21 testimony. 

22 0. Are there any other materials which 

23 show this inconsistency that you testified to 

24 before the break, Mr. Bolce? 
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1 A. Yes. 

2 The remedial investigation feasibilitv 

3 study provides information on showing the -- an 

4 inconsistency with that statement, 

5 0. What information is that? 

6 A, On page 6 of Fxhibit "51. 

7 That isr the remedial investigation 

Q provided information on risks due to various 

9 chemicals on the site by different means of 

10 exposures due to direct contact with the 

11 wastes^ ingestion of the soils on-site^ 

12 Ingestion of the ground water, 

13 0, To what are you alluding# you said 

14 page 6 of Pxhibit 51? 

15 A. Pight. Regarding the last question. 

16 Regarding whether 4A and 4C — 

17 Q. Right. 

18 A, -- accomplishes essentially the same 

18 risk reduction as 7 and 9, 

20 Q, All right. 

21 A. And since 4A and 4C do not address 

22 soil treatment directly# they would not address 

23 the — after the ground water pumping and 

24 treatment would be completed# there is no 
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1 guarantee that we would meet — in'factr it is 

2 very unlikely we would meet clean>up action 

3 levels for the aoilr which were based on direct 

4 ingestion, in case the site was developed in 

5 the future. 

Also, it states in the remedial 

7 investigation that there are risks from the 

8 ground water from leaching through the soils 

9 and the contaminants leaching from the soils 

10 into the ground water. 

11 And so even when they are done with 4A 

12 or 4C, there was no systematic way of flushing 

13 out the contaminants. 

14 So, after they put the cap over, if 

15 the cap was disturbed In the future, there 

16 would be both a direct contact threat again and 

17 the potential for contaminating the ground 

18 water. 

19 0. So the record is clear, Mr. Bolce, 

20 eoald you Identify what — 

21 A. I didn't, I am net done. 

22 0. Oh. 

23 A, That is expressed clearly in the 

24 feasibility study, table 4 table 4-2, where 
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1 it states underr "Protectiveness of human 

2 health and the environment lonq-term," for 

3 alternatives 4, which include only the ground 

4 water treatmenti 

•i "If failed, risks 

at the site are similar to 

7 nonaction." 

And I 

9 "After remediation 

10 is completed, if deed 

11 restriction and site 

12 maintenance are performed, 

13 all risks are reduced below 

14 acceptable levels." 

15 Andf 

16 "Permanently and 

17 significantly reduces 

18 mobility of contaminants in 

19 the soils, but does not 

20 reduce toxicity or volume 

21 of some contaminants in 

22 soil, as compared to 

23 Alternatives 7 and 8." 

24 Which indicate under protectiveness of 
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1 long-ternif under» "Protectiveneaa of human 

2 health and the environment long-termt 

3 "After remediation 

4 is completed, all risks are 

5 reduced below acceptable 

6 levels, and permanently and 

7 significantly reduces 

9 mobility of contaminants in 

9 soil and ground water." 

10 T am done. 

11 0. You are done, all right. 

12 Can we go off the record for a second. 

13 (Discussion had off the record.) 

14 Can we have the question and the 

15 answer read back. 

16 (The record was read.) 

17 We are off the record. 

18 (Discussion had off the record.) 

19 Back on the record. 

20 HS. ANDBRSONs I would just like the record 

21 to reflect that Desoto was just served today 

22 with a copy of the notice of deposition of 

23 generator defendants, which requests Desoto 

24 Inc. to appear for a deposition July 13th at 
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1 the offices of Gardnetr Carton & Douglas. 

2 We have spoken with Mr. Tenenbaum as 

3 to that notice, but we have only as recently as 

4 moments ago received notice of depositions of 

5 generator defendants scheduled for July 17th as 

6 to various issues, and we would just like the 

7 record to reflect the timeliness of this 

S notice# the lack thereof. 

9 NR. TP.NRNQATJM} Let me State our position 

10 on that for the record. 

11 The packet that you were just handed 

12 in response to your suggestion that you didn't 

13 have a copy of it was one packet# Including 

14 notice of the July 13th deposition as well as 

15 the July 17th deposition. 

16 I think you had indicated previously 

17 off the record# while you do not believe you 

18 had a copy of any of them, but that you were 

19 avare of the July 13th one from other 

20 defendants. 

21 I would look into what happened to 

22 your service copy of that# if it is possible to 

23 find out. Our certificate of service indicates 

24 that it should have been sent to you on July 
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1 2nd* I don't know why that wouldn't have been, 

2 Some things do get loetr and wc will look into 

3 that. 

4 MS. ANDRPvSONi We never received a packet 

5 on July whatever. 

a MR. TPNRMTJATIM: i8 there anyone else who la 

7 mlsBlng that packet? 

R MR, RARAGANTSt t haven't seen it. All I 

9 have seen is the first part. 1 have not seen 

10 the second part, 

11 MR. TRNESRAnMi I. am confident that if you 

12 got the first part, you got the second part. 

13 MR. KARAOANIS: You may be confident, but T 

14 am telling you we haven't received it. 

15 MR. TRNRNRAOHf If you look at your copy, I 

16 think you will find it there. We will be glad 

17 to give you another copy. 

18 If you want another copy, why don't we 

19 get another copy. 

20 MR. RARAGANISi Thank you. 

21 Let the record show we are just 

22 getting this notice with respect to the July 

23 17th notice this afternoon. 

24 MR. PlNCRi We are off the record. Do you 
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1 want to be on? 

2 MR, TFNFTflBAUMj Aqaln, it la our belief 

3 that these packets were mailed as one. I am 

4 rruite confident that if the first part was 

5 received^ the second part would have been 

6 received with it, 

7 MR, FINCH: Co off the record for just half 

H a second, 

9 (Discussion had off the record.) 

10 Rack on the record, 

11 0* Mr. Boice» a moment aqo you alluded to 

12 different parts of the RIPS, 1 want to qo back 

13 a little and make sure t understand what you 

14 were testifying to, 

15 What parts of the RIPS, without 

16 explaining what those parte Bay, evince the 

17 inconsistency that you have just testified to 

IS in BRM's position? 

19 A, Wellr T would say the RIPS as a whole# 

20 and both documents are in the record, 

21 Q, You quoted from certain tables# did 

22 you not? 

23 A, Yes, 

24 0. What portions of the tables did you 
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1 quote from? 

2 A. Table 4-2 of the Midco I feasibility 

3 study and the table is identical In Mldco II. 

4 0. 4-2? 

5 A, 4-2. 

6 O, And the tables for Mldco II are 

7 Identical did you say? 

fl A, I quoted from Mldco T, table 4-2, 

9 There is an Identlcalr nearly Identical table 

10 for Midco TI. 

11 Q. What portion of table 4-2 as to Hideo 

12 I did you quote from? 

13 A, As you can seor it la under 

14 effectiveness, the column, "Protectiveness of 

15 human health and the environment." And rows 

16 Alternative A, the same statements are in 

17 Alternative Ti and Alternative C. 

18 Q. All right. 

19 A. Which are the ground water, remedial 

20 action including only pumping and treating the 

21 ground water with no source treatment. 

2-2 Q, What was your comment as to those 

23 aspects of these tables? 

24 A, Well, I quoted directly what it said 
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1 In the table. 

2 0. What portion did you quote from? 

3 A. I already told you which portion. 

4 0. T know. Butr I am trying to go over 

5 it again no that the record ie clear. 

6 I don't think it waa real clear the 

7 first time. 

8 A. Okay. 

9 Table A-2, the column, "Protectiveneas 

10 of human health and the environment.* And 

11 there waa also parts from the column, 

12 "Reduction of toxicity, mobility and volume," 

13 for alternatives 4A, B and C. And then under 

14 the same columns for alternatives 7 and 8. 

15 0. What are alternatives 4A, n and C, 

16 describe those? 

17 A. Those are essentially alternatives 

18 that include treatment, pumping and treating 

19 the ground water, and putting a cap over the 

20 site* 

21 Q. And alternatives 7 and 8? 

22 A. They would include the pumping and 

23 treating of the ground water, solidification, 

24 and then putting a site cover over the site. 
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1 Q. Was it your point that there wasr to 

2 use your words, no systematic way of flushing 

3 out the contaminants under 4A, n or C? 

4 I think you used those words. I am 

H not sura I understood the context. 

6 MR, TRMFiNRAnHr Same continuing objection. 

7 A. Rxcept the one statement T made, that 

fl there was no -- under those alternatives, there 

R was no design method of flushing out the 

10 contaminants from the aquifer. 

11 And as T stated in my record of 

12 decision, even if there was, even if the more 

13 mobile contaminants were somehow flushed out, 

14 there would be an unacceptable risk remaining, 

15 due to direct ingestion at the site. 

16 0. Direct ingestion of soils? 

17 A. Yea. 

18 And that also could cause ground water 

19 contamination also. 

20 0* Ground water contamination. 

21 Ground water contamination unless 

22 there is solidification? 

23 A. Right. 

24 If the cap over the site was disturbed 
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1 in the futurer there could be both a direct 

2 contact risk and a risk due to contamination of 

3 of the ground water. 

4 0. Did you understand PPM's position to 

^ have included any thoughts on the 

6 Implementation risk of soil solidification? 

7 MP, TFNENTJAnH: Same continuing objection, 

9 A. Yea, Implementation is also included 

9 in the evaluation criteria, 

10 BY MR, PINCBS 

11 0, What do you mean by evaluation 

12 criteria? 

13 A. Under the National Contingency Plan, 

14 there are 99 criteria that are used in 

15 evaluation of the remedial action and the 

16 decision on remedy selection. That includes 

17 technical — well* implementability, it 

18 includes implementabllity. 

19 0. Does it include implementation risk? 

20 A, Yes, Or short-term risk, yes, 

21 0, So short-term and implementation risks 

22 mean the same thing, just as a matter of 

23 nomenclature? 

24 MR, TRNRNBAUMt Same continuing objection. 
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1 A, Yea, generally. 

2 BY MR. PINCRt 

3 Q. And do you know the portion of the 

4 ' PIPS in which FRM addressed Implementation risk 

5 of soil solidification? 

6 A. Wellr the feasibility study was 

7 prepared by Dames & Moore# but I presume that 

8 they reviewed it# yes. 

9 The implementation risk? 

10 0. Yes. 

11 A. Okay. 

12 That would be under protectiveness of 

13 human health and environment short-term# in 

14 table 4-2. 

15 0. That would include alternatives 4A# 

16 4B# and 4C# as well as 7 and 87 

17 A. Correct. 

18 Q. Mr. Boice# when you began to notice 

19 these variances in BRN'B position on soil 

20 solidification# did you ever attempt to call 

21 RRM's attention to that fact? 

22 A. Yea. 

23 Hhen BRM prepared their responses# 

24 their responses to our feasibility study and 
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1 proposed plan* which was in the May 19th 

2 document from MPM, we addressed their comments 

3 in our own responalvenean summary which was 

4 attached to the record of decision, which was 

5 signed by Valdus Adamkus on June 30, 19B9. 

f} 0. But other than a formal official 

7 response to formal official comments, did you 

B ever attempt to discuss these variances with 

9 BRM? 

10 A, No. 

11 In fact, BRM was the representative 

12 for the respondents. They are ray feeling is 

13 they weren't interested in an informal 

14 discussion, certainly after the feasibility 

15 study had been completed. 

16 We did discuss the feasibility study, 

17 the remedial investigation and feasibility 

18 study issues during the process of completion 

19 ' of that. But, the — after selection of the 

20 remedy, then the lines of communication were 

21 formal. 

22 Q. After the selection of the remedy, you 

23 mean the issuance of the R.0.D.7 

24 A. Yes. 
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1 Andr well, actually I should go back 

2 to after the preparation of the proposed plan 

3 and the public comment period. 

4 0. Why were relations at that point 

5 formal? 

6 A. Because FRM had finished their --

7 Well* Mldco Steering Committee had 

S completed their obligations to complete the 

9 feasibility study when the February 1989 

10 feasibility study was submitted by Dames & 

11 Moore. That completed their obligations under 

12 the decree, except for completing the 

13 solidification tests. 

14 Therefore, we had no need to 

15 correspond with them any more to implement, to 

16 complete the remedial Investigation feasibility 

17 study. 

10 0. You may not have had the need to do 

19 it. Is it your testimony that you had no right 

20 to do so? 

21 NR. BFRHANi I am sorry. I missed the 

22 question. What was it? 

23 NR. FlNCRt Let me withdraw the question. 

24 0. Have you ever as an RPM engaged in 
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1 informal dlflcusslons with engineerinq 

2 consultants retained by PRP'a during the 

3 preparation of RI or FS documents# even after 

4 the documents have been submitted in 

5 preliminary form? 

6 I mean# do you understand my question? 

7 A. Yes. 

ft Naturally if they are preliminary 

documents# we have to .comment on them# get back 

10 to them# and we have informal discussions on 

11 the corrections that need to be made to the 

12 documents# in order to gain the approval of the 

13 Agency, 

14 0. T am trying to figure out# Mr. Boice# 

15 why you didn't discuss the supposed variances 

16 or inconsistencies with FRM prior to the formal 

17 notice and comment process. 

18 Could you tell me why? 

19 MR« TeNe>TnAOMt Prior to the formal? 

20 MR, PINCH I Right. 

21 A. I would say --

22 MR, PINCH I Do you understand? 

23 MR. TRNHNHAOMt I am not sure. T am a 

24 little confused now. Maybe I am missing a 
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1 division of the time period. Rut — 

2 MR, PIMCRJ Okay. 

3 MR, TRMFMRAHMj YOU are saying that he 

4 testified that -- he did make reference to 

^ certain discussions at some earlier period. 

^ Ts that the same one you are referring 

7 to? 

R MR, PTNCRi That is a fair comment. Let me 

withdraw the question. 

10 o« You said that after the issuance of 

11 the RIFSf that was when informal discussions 

12 with FRM ceased? 

13 A, v7ould you repeat that? 

14 0. After the issuance of the RIFS, that 

15 was when your informal discussions with FRM 

16 ceased? 

17 A. I would say after completion of the 

10 remedial investigation feasibility study. 

19 February 1989. 

20 Q. All right. 

21 Is there any reason why you did not 

22 following the issuance of the RIPS in February 

23 1989 --

24 A. It wa8n*t issued. It was completed. 
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1 w« leased it for public comment on April 20, 

2 1989. 

3 Q, Well, between the time that it was 

4 completed and the time it was released for 

5 public comment, between February and April 

6 1939, did you discuss informally with these 

7 alleged variances or inconsistencies in their 

3 position on soil solidification? 

9 A. I think I have already testified that. 

10 MR. TRNFNRAUMt Same objection. 

11 A. That we didn't —- we had no indication 

12 that FRN would argue against the effectiveness 

13 of solidification. Rased on the feasibility 

14 study, they were advocating basically the 

15 effectiveness of solidification. 

16 We had no arguments against it until 

17 we got their formal comments dated May 19, 

18 1989. So we could aek the same question, why 

19 if they had these reservations or concerns 

20 about the effectiveness of solidification, then 

21 why didn't they talk to us about it. 

22 Q. Are you absolutely certain there was 

23 no misunderstanding on your part of what KRM's 

24 position was on soil solidification? 
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1 MR, TENRNnArjMi At what time? 

2 He testified that they changed their 

3 position, 

4 MR, PINCR: Well# let's break it down* 

5 0. Are you absolutely certain that you 

6 had no misunderstanding of their position as of 

7 the time that the RIPS was complete in February 

R 1989? 

9 A, I think that we have -- I have 

10 consistently been saying that# I have never 

11 made a claim that I really knew PRN's position. 

12 All I know is what apparently their position 

13 was, 

14 For example# in our responses to -- in 

15 the Pxhibit 50# Part III# it says apparently 

16 PRM's assessment of the effectiveness of 

17 solidification/stabilization has varied. 

18 1 mean# that is based on the documents 

19 we are receiving from them# the communications 

20 we are getting from them. It has apparently 

21 varied, 

22 Q, I am still not clear as to why you 

23 didn't try to clear up this apparent variance 

24 before forming an impression of bad faith? 
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1 A» T never stated that my Impression of 

2 bad faith was due solely to this issue. As T 

3 stated before, it was due to their overall 

4' performance on the project. 

5 o. Does Exhibit 50, Part III, response 1 

6 refresh your recollection as to EPM'S position 

7 on a discharge point? 

0 Take a look at the last paragraph on 

9 the first page of Part HI. 

10 A. T7ould you repeat the question? 

11 Q. Does the last paragraph of Part III, 

12 page 1 of Poice Deposition Exhibit 50 refresh 

13 your recollection about ERM'a alleged 

14 inconsistency about a discharge point? 

15 A. To some degree. Yes. 

16 0. The last paragraph states, and I 

17 quotet 

18 *ERM has also been 

19 inconsistent about the 

20 potential acceptability to 

21 IDEM and EPA of a discharge 

22 to the Grand Calunet River 

23 or to a POTW. In a meeting 

24 dated January 15, 1988, ERM 
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indicated that they would 

look further Into the 

potential for a POTw 

discharge. Later in a 

letter from RRM dated 

February 2, 1988. RRM 

concluded that the only 

available discharge point 

for significant quantities 

of saline ground water at 

both sites is a deep well." 

Do you agree with the assertions 

contained in that paragraph? 

MR. TRNBNBAUMi Same Continuing objection. 

A. T agree with the statements in the 

paragraph. Yes. 

BY MR, PINCH: 

Q. Was it your understanding at the time 

that this response was prepared that RRM 

favored discharge to a publicly operated 

treatment works? 

A. You mean at the time this Rxhibit 50 

was prepared? 

Q. That's right. Bxhibit 50. 
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1 A. No. 

2 At that time they were acoulng 

3 against -- were arguing that a POTW discharge 

4 should be allowed. 

5 0. 5;hould be allowed, 

6 So that I understand you. your thought 

7 was at some point they said it should not be 

fl allowed? 

9 A, That's correct, or. no, they had 

10 concluded that the agencies would not allow a 

11 discharge. And later they concluded, they 

12 argued that the agencies would and should allow 

13 a discharge. 

14 0. What agencies are you referring to? 

15 A. The Indiana Department of 

16 Environmental Management and USEPA, 

17 Q. So. it is your understanding that at 

19 some point, say as of February 12, 1988, ERM 

19 thought that a discharge to a POTW would not be 

20 allowed by these agenciesr ia that right? 

21 A, That's correct. 

22 Q« Decause of the salinity of the ground 

23 water? 
f 

24 A. Yes. Not without removal of the 
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1 salinity* right* or reduction of the salinity. 

? 0. Are you talking about RRM's views on 

3 whether such a discharge would* in fact* be 

4 allowed by RPA and IDRM, or whether it ought to 

5 be allowed by RPA or TDRM? I don't understand 

6 which. 

7 A, Tt was whether it would be allowed. 

0 Their position on whether it would be allowed 

9 changed. 

10 0. So as of January 15* 1988* your 

11 understanding is that RRM indicated that such a 

12 discharge would be allowed by IDRM and nSFPA? 

13 A. What did you say? 

14 0. If the question could be read back. 

15 (The record was read.) 

1^ A. No. 

17 The statement in Rxhibit 50 clearly 

18 states that I 

19 *In a meeting 

20 dated .Tanuary 15, 1988, RRM 

21 indicated that they would 

22 look further into the 

23 potential for a POTW 

24 discharge. Later in a 
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1 letter from P.RM dated 

2 February 2, 190fl, PRM 

2 concluded that the only 

4 available discharqo point 

5 for significant quantities 

^ of saline ground water at 

7 both sites is a deep well." 

9 0. Did FRM ever explain to you why it 

9 later proposed discharge to a POT!'? in view of 

10 the position it supposedly took on February 12, 

11 1998? 

12 A, Yes. Again, their comments were in 

13 public comments submitted on May 19, 1989 to 

14 the Agency. 

15 0, Do you have a copy --

16 A, As well as -- yes. That's the same 
r\ 

17 document that we were looking at for 

19 solidification issue. 

19 , Q. Okay. 

20 That is Rxhibit No. 51, I think? 

21 A. Yes. 

22 0. Do you know where in Rxhibit No. 51 

23 they address the issue of discharge to a POTW? 

24 A. It is addressed on pages 8 and 9 of 
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1 Bxhiblt 51. 

2 0« How la what appears on pages 8 and 8 

3 on Bxhiblt 51 inconsistent with the conclusion 

4 rpM supposedly reached on February 12, 1988? 

5 A, Okay, 

6 Well, it says on page fit 

7 "Alternatively a 

8 National Pollutant 

9 Discharge Permit, MPDBS 

10 permit, should be Issued 

11 allowing discharge of salty 

12 ground water after 

13 hasardous waste 

14 constituents have been 

15 treated to the levels 

18 required in the HPDBS 

17 Permit to the Grand Calumet 

18 River." 

19 Then it continues to say that in his 

20 opinion that the discharge would be a very 

21 snail additional load to the Grand Calumet 

22 River, very small additional TDS load. 

23 Q. Row is that inconsistent with BRM*s 

24 position as of February 12, 1988? 
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1 A, Well, on February 12 they conclude 

2 what the only available discharge point for the 

3 saline ground water was. OF course, that was 

4 early in the feasibility study. And the proper 

5 time to look into these issues would have been 

a at that time. 

7 And then subsequently they made no 

R further -- apparently no further discussions 

9 with us regarding the possibility of a 

10 discharge to a POTW. And here they indicate 

11 that they think it is a possibility that the 

12 agencies could or should allow this type of 

13 discharge. 

14 Q. You said there were no further 

15 discussions with you regarding such a 

16 possibility? 

17 A. No. BRM. 

la There were no further discussions from 

19 CRN regarding the possibility of a discharge to 

20 a POTW. 

21 Q. I am not sure I understand what you 

22 mean by discussion? 

23 A. Discussions during the completion of 

24 the feasibility study. 
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1 Q, They did not — 

2 A. Until we received the public comments 

3 on May 19, 1989, 

4 0* during the completion of the 

5 feasibility study, they did not diacuss with 

6 you the possibility of arranging for or seeking 

7 an MPDRS permit? 

8 A. No, as far as I can remember, there 

9 were no further discussions of that 

10 possibility. 

11 Q, I am still not too sure what the 

12 inconsistency is between RMM's position on 

13 February 12, 1988 and its position on May 19, 

14 1989. 

15 la the inconsistency that in your view 

16 that as of February 12, RPM had concluded that 

17 an NPDFS permit would not be issued and then 

18 later it said that one should be sought? 

19 A, Tea. 

20 And they also indicated in 

21 negotiations that it could be -- it could be 

22 arranged somehow with the Agency. 

23 0. What do you mean arranged somehow do 

24 you mean seeking a formal variance for 
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1 discharge limits? 

2 A, T don't know. I don't know what 

3 procedure they were referring to. 

4 0. Is it your recollection that they used 

5 the phrase arrange somehow? 

6 A, Wo, it is not. 

7 o. tJhat is your recollection? 

8 A. Just that they advocated the point of 

9 view that there could be — that a discharge to 

10 a POTW was a possibility that the Agency —> 

11 they thought the Agency would consider, 

12 including the State of Indiana. 

13 0. 130 you know whether the State of 

14 Indiana ever did, in fact, consider such a 

15 possibility? 

16 A. Yes, they did. 

17 0. Do you know whether USEPA was ever 

18 asked to consider such a possibility? 

19 A. Yes, we were. 

20 Q« I am not asking whether they did. 

21 MR. TBNBNBAOMt Same continuing objection. 

22 BY MR. PINCH I 

23 0. They were asked. 

24 Who asked HSBPA to consider such a 
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1 poaalblllty? 

2 A. The State of Indiana and -- the State 

3 of Indiana and the Midco Steering Committee. 

4 0. Do you recall when they made that 

!> requeat? 

6 A. Who? 

7 0. Start with the State of Indiana. 

5 A. State of Indiana In their concurrence 

9 letter dated June 30* 1989. 

10 0. And the Mldco truatees? 

11 A. In their public comments* this 

12 included the comments from CRM. 

13 MR. TRWENRAUMJ Let's go off the record. 

14 MR. PINCHI Sure. 

15 (Discussion bad off the record.) 

16 We can go back on the record. 

17 Do you want to aet a time formally for 

18 Desoto's deposition on Friday* so that if that 

19 doesn't take place we can pick up with this? 

20 MR, TBNENnAUNt Okay* 9tOO o'clock. 

21 MR. PIMC»T» Okay. 

22 (Discussion had off the record.) 

23 Rack on record. 

24 We are going to resume this deposition 
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1 at thie location immediately followinq the 

2 United States* deposition pursuant to notice of 

3 DesotOr which counsel for Desoto and the United 

4 states have agreed will take place at this 

5 location beginning 9s00 a.m. on Pridayr July 

a 13th. 

7 Ifr as anticipated by some of us, 

8 there is no Desoto deposition, then the Boice 

9 deposition will resume at that time at this 

10 location. 

11 

12 (Whereupon the deposition 

13 was continued to July 13# 

14 1990 at the hour of 9:00 

15 o'clock a.m.) 

16 

17 

la 

19 

20 

21 

22 

23 

24 
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